Deported and Dispossessed:

Human Trafficking and the State of Israel:
Between Economic Struggle and Systemic

Dispossession

Hotline for Migrant W orkers

This project is funded by the European Union






Text: Nomi Levenkron

Editor: Ella Keren

Cover design Ayelet Gazit

Translation, English text Miriam Shimoni

‘The Hotline for Migrant Workers' is a non-partisan, not for
profit , association, dedicated to protecting thghts of migrant
workers and refugees and eliminating human trafighkn Israel.
We aim to build a just, equitable and democratwety, where the
human rights of all those residing within its baslare paramount
civic and political values. Our activities includproviding
information, offering consultation services anddlegepresentation,
heightening public awareness, and promoting pupbticy that

eliminates modern slavery in Israel.

The HMW is able to carry out its activities thartksthe work of
volunteers and to the generous support of privadéviduals and
foundations, including the New Israel Fund.

Hotline for Migrant Workers
75 Nahlat Benjamin St., Tel Aviv 65154
Tel: 972.3.5602530 Fax: 972.3.5605175

E-mail: info@hotline.org.iWebsite: http://www.hotline.org.il




Acknowledgements

We wish to thank Dr. Zachi Keren Paz, Dr. Yuval ha¥, Shevy
Korzen, Uri Sadeh, Ronnie Avisar, Idan Halili, Adiillinger and
Efrat Rotem for their helpful comments on the pnatiary drafts of
this report; to Ronnie Hoffman, Nathan Rosenbergen B
Mendelsohn and Sarah Levine for their contributmthe research.
Special thanks are due to the volunteers of 'Hetfor Migrant
Workers' and to students at the Clinic for ComigafTrafficking
in Women at the Hebrew University for their tiredesndeavors for
promotion of the rights of the victims of humanffiking.

This policy paper was written in the framework gbent project of
'Hotline for Migrant Workers' and 'Isha l'lsha — itdaFeminist
Centre' with financial assistance from the Europtauon. It is
based partially on the article "Money of their owaivil claims by
female victims of human trafficking” which is dus dppear in: G.
Mundlak and M. Ajzenstadt (editors): Empowerment — law,
culture and society" (Ramot, 2007), and on position papers drawn
up jointly with Kav LaOved, which were submitted tihe
Parliamentary Law and Constitution Committee in toairse of
deliberations held in July-August 2006 on a drafiv Ifor the
prohibition of human trafficking.

This document has been produced with the finarasalstance of
the European Union. The contents of this documeattlze sole
responsibility of the Hotline for Migrant Workeradcan under no
circumstances be regarded as reflecting the positd the

European Union.

ISBN 1-02-7422-965-978

© All rights reserved by The Hotline for Migrant \Akers.
Printed in 2007 by Top Print.



Table of Contents

T oo [V Tox 1 o] o PPy
Chapter I: Human trafficking as an economic industy......... 10
The victims of the trade..........ccooo et 10
The traffickers........oooiiiiie e 12
The State......ccoei i 13

Chapter II: How the state of Israel profits from human
TraffiCKING ..ooe e 15

Indirect revenues from trafficking in women in teex industry

.......................................................................................... 15.
Direct profits from trafficking in women in the sendustry....16

Chapter Ill:  The gains of the State from the ecoomic struggle

against human trafficking...........cccovvvvivimmmeci e, 31
Confiscation............ccooeeeeiiiiiiiiinns DTN TN IR0 NS
FINES o eeeeeeen AL

Chapter IV: Sources of compensation for victims ofhuman

traffiCKiNg ..ooeeeeeee 44
Compensation in the framework of criminal procegdin.....44
Civil claims against traffickers...............cceeeiiiiiiiiiiiiiiicennn. 54
The fund for combating human trafficking and relitdtion of
ITS VICHIMS ..t 55

Chapter V: International law — comparative justice.............. 59

Chapter VI: Recommendations: the principles for tre proper
use of money derived from economic measures takemainst

human trafficking ..o 63
Compensation under criminal procedure.......ccceeeevvvennnn. .63
Civil claims against traffickers...............cceeeiiieiiiiiiiiiiien 66
The fund to combat and prevent human traffickingl dar
rehabilitation of itS VICHIMS ..........ouuviviiccc s 67

CONCIUSION ...ttt eeeee e e e e e e e e eeeeeeees 71

Sources of REFEIENCE .. ...eeee et 73



What made you come to Israel?

| needed the money. | couldn't leave my child
penniless. | had to earn money to feed him; | agduld
let him starve. ... When | was offered the work ... |
was told | would earn at least one thousand doHars
month. ... That's a lot of money in Moldova.

What can you do with one thousand dollars?

What do you think, when most people are earmaog
more than forty dollars a month?

20
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(From the evidence in court of a victim of traffiel, December 2001)



Introduction

Towards the end of the twentieth century it becaear
that human trafficking is not a thing of the past is rather on the
increase. Various historical processes, such @sdhapse of the
Soviet Union, globalization, and the expansion mielnational
crime rings, combined to create a flourishing indusn human
trafficking for various purposes, including traking in women for
the purpose of prostitution. Israel has joined thiobal trend,
recognizing the severity of the crime of human ficking, and
incorporating it in Israeli penal law. In 2000, ffreking in women
for purposes of prostitution was prohibited by land last year the
definition of human trafficking was extended tolude, inter alia,
trade in human organs and forced labdn the past six years there
has been a substantial advance in the authordtiegjgle against
sex trafficking: alongside enforcement of the layaiast those who
engage in trafficking, pimps, and other links ire tbhain of this
trade, the authorities have also extended the rafgessistance
available to the victims. Such assistance incladsbelter adapted
to their needs, legal and medical assistance andpine cases,
visas and work permits for limited periods of reside in Israel.

! Prohibition of Trafficking in Persons (Legislative A&mdments) Law, 5766 —
2006



The economic fight against human trafficking is an
important component of the campaign against thisly ug
phenomenon. Israel today applies various econon@asnres in
this struggle, such as imposition of fines and ¢befiscation of
funds and property. These are anchored in thealady given that
the struggle is just and moral, they have acquivddegitimacy.
However, that is only one side of the picture: dltkeer side is less
moral, as the state of Israel profits both from hinenan trafficking
itself and from the fight against it. Consequentthe funds
generated through the crime of human trafficking ap either in
the pockets of the traffickers, or in the coffef¢h®e State. There
are no precise statistics on the scale of prottsed by the State
Treasury from this trade, but it is certainly ire ttange of hundreds
of thousands of NIS annually. Yet the victims ofstltrime,
primarily the trafficked women, see nothing of theofits made
from their exploitation, and most are deported frdsrael
penniless. Thus, a yawning gap exists between lagv jastice,
adding insult to the injury already suffered by thetims. In this
policy paper we set out to examine how, and to vexaént the
State of Israel is involved in human trafficking general, and in
particular the darker side of the so-called ecoeastiuggle against
trafficking, in the framework of which the fundsrgeated at the

expense of the victims are seized by the State.

In Chapter I, we discuss the economic motivatiomalbthe
elements involved in human trafficking: the victintise traffickers



and the respective countries. In Chapter Il we exarhow Israel
derives considerable profits from human traffickitgth directly
and indirectly. In Chapter lll we show how Israddtste coffers
profit from the struggle against human traffickirgprincipally
through the confiscation of property and fines. @ha IV
examines the various means available to the victim®btain
compensation for the harm caused them in generd, far
reimbursement of the monies taken from them iniqaer, and
this includes compensation through criminal procedaivil claims
against the traffickers and a special fund thab ise established to
finance the struggle against human trafficking nredrehabilitation
of its victims. Chapter V discusses internatioiaal pertaining to
compensation for victims of human trafficking, aw@scribes
compensation schemes that operate in various gesntr In
conclusion we discuss ways to use the funds of ett@nomic
struggle against human trafficking, with particiemnphasis on the
rights and needs of the victims.



Chapter |I: Human trafficking as an

economic industry

"The business of trafficking in women and
management of brothels is highly profitable, yietfi
huge amounts of black money. This money is not used
secretly to build 'mikvot. While legitimate money
drives the wheels of the economy, this black money
drives the hammers of social destructién.”

The 2006 Trafficking in Persons Report of the U&até&t
Department estimated earnings from human traffggkiroridwide
at $ 9.5 billion per annurh. The bulk of the profits out of these
enormous sums falls into the hands of the traffiskend finances
other criminal activities such as drug traffickidmt some of these
funds find their way into state coffers. Only sh@abmbs, if any,
reach the victims. Trafficking in human beings nh&yattributed to
various causes but the principal motive that kedyis industry
going is economic gain, and it is this which infiges not only the
victims of the trade and the traffickers, but dlse state.

The victims

Globalization, one of the main characteristics bk t
transition from the twentieth to the twenty-firsgntury has, inter

alia, brought about an increase in the scale ofmph@yment,

2 Miscellaneous Applications (Krayot) 2207/0Re State v. Abarbanel
(Decision of 31.7.2002)
® http://www.state.gov/g/tip/rls/tiprpt/2006/6598 3t
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poverty and crime, while at the same time causimgdaiction in
social services. One of the results has been agaase in the scale
of migration to developed countries. Women havenbe®re
severely affected than men by globalization, du¢h&r place in
the labor market. They are pushed to the social ez@homic
sidelines of society, and lack opportunities forpéogment at a
reasonable wage. In many countries the law-enfoece
authorities turn a blind eye to the sexual exptmtaof women in
the framework of work.Under these circumstances, many women
are forced to resort to all kinds of means of swalvi- including
migration to find jobs. The economic motive is fir@dominant
one in the decision to accept offers of work in tAeo country,
both in prostitution and also in the case of wortteat had been
trafficked in the past.

The desire to attain a better life and to givertiehildren a
future better than their own is often what causesnt to decide to
leave their own country at any cost. This is whaé wictim of
trafficking said about her decision to emigrate:

"[At the beginning] we had everything... My brother

and | should have looked forward to a good futnet.
then the government collapsed and the value of ynone

* Nomi Levenkron & Yossi Dahaf\Women as Commaodities2003. pp. 10-12

® There are also causes other than the economic fhetoinfluence a woman in
deciding to emigrate. Where women emigrating ineoritd work as prostitutes
are concerned, there is usually also a psycholbgieaent (a past of sexual
abuse, incest or habitual physical or verbal viodefrom individuals close to
them).

11



plummeted a thousand-fold. ...We lost everything. My
mother, who had worked at a glass factory for 22 ye
was laid off. My grandmother was working as a cian
and gave us a small apartment there and we shaged t
bathroom and kitchen. My grandmother continued to
work for one more year and then she too was laid of
she was too old... | had only nine years of schooling
and had no money to carry on... We made do with very
little food ... We ran up a big debt and they cut aif
electricity and the gas. It was like living in aved®

And then came the offer of work overseas.

The traffickers

The traffickers engage in human trafficking out akéar
economic motives — maximum exploitation of theictwns for the
highest possible gains. The profits to be madmiman trafficking
are not merely exceptionally high but are also l&gand steady,
and not in one-time sweeps as in drug traffickinghe arms trade.
The expenditures involved in human trafficking astatively low
since the traffickers do not have to invest hugewmts of capital
in their human merchandise. A trafficker who pn@sujust one
woman at the cost of $ 6,000 would have to investtlzer few
hundred dollars in his 'business' — on clothingng expenses and
rent for the brothel, nothing more. The followirexkample
illustrates the profits that are made by thesditkadrs: a woman in

a brothel is expected to service some ten clieatsday; each of

® From a letter dated 8.2.2005 from Y.Y., a victintraffficking from Moldova.
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them pays at least NIS 150, and sometimes thesfeegreat deal
higher. The pimp will thus make at least NIS 1,500each woman
per day or NIS 45,000 per month- and that brings us to NIS
540,000 per annum. During the course of such a gbarwill have
been exploited by 3,600 clients on average. Howetethe end of
the day, she is told that the money that she eamsate does not
belong to her. The wealth generated at her expemsains in the

hands of the trafficker — or it goes into the codfef the State.

The State

Countries where human trafficking takes place alave a
vested economic interest in it. The country of iosigcountry of
transition and country of destination each derivansiderable
profits from trafficking, though it is reasonabte dssume that they
will be reluctant to attribute this revenue to titae source — i.e.
human trafficking — or to reveal its precise scalkhe benefit to
the country of origin from human trafficking (and oxker
migration) lies in the reduction in its unemploymhégures and in

the money that flows into the country, since evea lbw wages

" In certain places the sum paid is much higherntbee severe the harm caused
the victims, the higher the amount collected bytthéficker.

8 Most of the women are allowed at the most one dfages month.

° Countries of origin are the countries from which the victims are sent.
Generally these are poor or war-torn countriesstates embroiled in some
profound social, economic or political crisGountries of transit are the states
through which the women transit, characterized gdlyeby lax immigration
laws and some by rampant corruption which can bt imelpful for the crossing
of borders;countries of destination are those into whose sex industry the
women are sold.
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earned by workers and sometimes also by the victohs
trafficking, may be regarded as substantial inrtloaiuntries of
origin.*®

The profits derived by the countries of transitarse from
the purchase of tourist services (flights, hotets.)eby the
traffickers for the transit of their victims, whitee profits derived
from countries of destination such as Israel cardiveded into
indirect revenue and direct gaiaad these will be discussed at

length in the next chaptét.

19y, sSamarasinghe: 'Controlling Globalization in Aftiafficking Strategies in
Asia'. The Brown Journal of World Affairs, 10 (2003), p.91.

1. Cao. 'llegal Traffic in Women: A Civil RICO Progal', The Yale Law
Journal, 96, (1987), 1297-1332.
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Chapter Il: How the state of Israel profits

from human trafficking

Indirect revenues from sex trafficking

The State's indirect earnings from human traffigkito not
go directly into the state coffers. They go by wafy various
individuals in the country — providers of the sees that are
necessary for trafficking. It is through these pdevs, and in other
round-about ways, that revenue reaches the Statesiiry, making
it difficult to ascertain its exact scale. It isrided, for example,
from taxi drivers who drive the victims to clienfspm landlords
who rent out premises for use as brothels; fromyé&w who
represent pimps and traffickers; from newspapers publish sex
advertisements; and from manufacturers and retadémwomen's
clothing, sex accessories and so on. For all tletwities, a
certain amount — out of what is earned by the wisti finds its
way, through the traffickers, to people who own tdn& legitimate
businesses. Some of them pay income tax - andstiaw money
from this dubious source reaches the country'sstirga Another
source of indirect earnings derived from humarfitriahg goes not
to the Treasury but to the pockets of officialghe form of bribes.
Again, the source of such funds is from the paysiehtarged for
the exploitation of the victims of human trafficginThe exact

scale of this phenomenon is unknown, but accortirgnumber of

15



published court judgments, police officers and ptbféicials have
been paid off with sexual favors or bribes from theman

trafficking industry?

Direct profits from sex trafficking

Apart from the indirect earnings, the State deridegct
revenues from the human trafficking. These revenaes the
monies that the traffickers pay directly to the testaoffers,

primarily in the form of taxes: income tax and nuipal rates.
Income tax

Income tax has been levied on income from progitut
from the very first days of the StateThe Income Tax Ordinance
in its present form allows for imposition of taxesm illegal
activities, including human trafficking. No precistatistics are
available on the amounts collected by the tax atités from the
trade in women in Israel, and they have so far deaiproviding
information on revenues arising out of the sexdrdd However,
there is no doubt that tax officials have realizbé potential
revenues that could be derived from the huge profitthe sex
trade, and made sure the State Treasury got aliaire of those

12 See for example: Criminal Appeal (Haifa) 22168tte of Israel v. Buzaglo
(Judgment handed down on 21.9.2005).

3 Income Tax Appeal 923/63tate of Israel v. WassermanDistrict Court
Proceedings (38) 377

* No response has been received by the time of goipgess to a letter written
on 28.12.2006 to the Income Tax Authorities, untlerkreedom of Information
Law.
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earnings. The tax authorities have told the Pasdiatary Inquiry
Committee on Trafficking in Women about growing petation
between the Israel Police and the tax authoritigbe fight against
economic crime, including human traffickiny. In 2004, the
Income Tax Authority undertook to deal with thiseplomenon
systematically, and in the course of that yearintpectors took
action against one hundred and fifty brothélsloint teams of
police officials and Finance Ministry investigatorgent out to
inspect brothel$’ In some cases only the tax officials came back
with a big catch, while the police officers redudhdm selves to a
mere escort instead of fulfilling their duties¢lmding in regards of

possessions and funds found in the pl&te.

> The degree of cooperation between the police andtthorities is inadequate:
in the State Comptroller's Report 55B for 2004, 344-354, it is stated that the
tax authorities are afraid to act as required &arfof physical harm to their
officials, due to inadequate protection from thdiggoand from the anti-money
laundering authority.

® Minutes of the meeting of the Parliamentary Conemittof Inquiry of
18.1.2005.

" A Police representative told the Parliamentary Cission of Inquiry on
17.2.2004 that "Jointly with the Customs, we drgwaumap of escort agencies
and together we conduct raids on escort agencidsasthe Customs can collect
the VAT and taxes owing to them on the spot." See the report by Eitan Rob,
Director of the Tax Authority, at a meeting of theose Committee of Inquiry
on 18.1.2005, on action by joint teams of the @oéiad income tax authorities.
'8 Thus for example at the 'Tropicana' brothel, ontneflargest operating at the
time in central Israel, crimes of human traffickiagd infringement of tax laws
were perpetrated for many years. The income taxodti#s filed a charge
against Tropicana but the Israeli Police refraifiemn doing so despite the
evidence which piled up, including a wide-ranging iierview given by the
owner, Jacki Yazdi, to ABC News, giving detailshig crimes, and various press
reports in similar vein. Seddriah Shavit: "An end to the brothelHaaretz
Weekend Supplement, 2.11.2001.
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Apart from seizing monies which justly should haeme to
the victims of the trade, the activities of thedne-Tax authority
had additional negative implications: they created false
impression that prostitution and human traffickihgve some
legitimacy; De facto, it is likely that the trafkiers eventually
retrieved their tax expenses/loses from the worhemselves, thus
prolonging the period of their debt-bonded prositiu The fact
that the police visit brothels only as an escotthi tax collectors,
almost give the impression that they collaboratethwihe
traffickers. One can only assume that such visitensify the
women's feeling of entrapment and of having nowhergo for
help, as it was clear that the police were awéarthar state and
whereabouts but do nothing to stop their abusesaffdring. The
tax authorities claim they are not taking any morigym the
women, or at least trying not to do so: "The worsekoney and
the brothel owner's money have the same color aadhard to
differentiate. We try to be fair and not to toutieit money - We
try not to harm the unfortunate woman who has reddhis state,
although according to the law we could tax her &.\W° This
claim however undermines the fact that all of thenay collected
from the traffickers and pimps has been earnedhbge women
and through the abuse of their bodies. Therefoen éf the tax
representatives "try not to harm that unfortunateman”, it is

actually her money that they seize.

19 Zohar Yom-tov, before the Parliamentary Committetngfiiry on 18.1.2005.
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Municipal taxes

Correspondence we held with the Council-Tax depamts
at the municipalities of Tel Avi®® Be'er-sheb&' Eilat? and
Haifa?? indicate that there is no common policy regardheglevel
of municipal tax demanded of brothels. However irostn
municipalities the policy appears to be that theelef taxation is
based on a statement by the owner of the properséif,
declaring the property’s use, unless contradictifgrmation is
received from other sources (such as neighborsanincase, the
taxation on a premises reported to be used asthgbi@ven when
located within a residential location) is one diwsiness, which is
higher than taxation of a residential premises. frhaicipalities
appear not to mind if the business is a legal andong as the
council-tax fees are paid. And in the words of arsil-tax official
at the Haifa municipality: "What concerns us is thenicipal tax.
Whether what's going on in the place is legal dr-nveell, that’s up
to the police. We prefer not to snoop around.”

Tel Aviv municipality was reluctant to supply infoation
as stipulated under the Freedom of Information Mever the less,
from the different replies it did give, it emergéat the council-tax
collected over the past seven years for an apattmsed as a

20 Phone conversations on 18.10.2006, 31.10.2006,2DQ6.
21 Phone conversation on 31.10.2006.

22 Phone conversation on 1.11.2006

2 Phone conversation on 1.11.2006.
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brothel, in which victims of trafficking were imgoned and raped,
amounted to more than fifty thousand NfSThis specific
apartment, located at 5A Erlinger Street, is mewibin several
court decisions as a brothel where victims werdfickeed and
forcibly held® We believe Municipalities should have a uniform
policy according to which information concerning@mises used
as a brothel would be passed to the police andadotax would
not be collected. Regarding taxes collected inphst, we believe
these should be transferred to the future fundugetunder the
Prohibition of Trafficking in persons Law, for ttempensation of

victims.

Profits derived from trafficking in workers

As a result of the outbreak of the Intifada, theadd labor
market urgently needed cheap and efficient manpaavelo the
jobs that Israelis either did not want or were ueab perform —
mainly in agriculture, construction and caring fdependent
persons. This need was met by large numbers ofamigvorkers

employed under the ‘binding arrangement’ in whibk twvorking

% Letter dated 11.1.2007 from the Commissioner feeBom of Information at
Tel Aviv Municipality — Adir Steiner. The calculatiowas made as follows:
annual Arnona (municipal rates) charge for 20005 161702; for 2001 — NIS
6,894; for 2002- NIS 8,289; for 2003 — NIS 8,016 2004 — NIS 7,791; for
2005 — NIS7,794 and for 2006 — NIS 8,007.

5 Criminal File (Tel Aviv) 40174/05State of Israel v. Eliham et al.(Court
decision of 21.12.2005); Serious Crimes File (TeivA\1955/05State of Israel
v. Benjamin et al (sentence handed down 29.3.2006) The accuseckedfin
women from August 2000 to January 2003 and housedvomen in brothels at
No. 4,5 and 6 Erlinger St.
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visa actually belongs to the employer, not the eygx. Workers
were bounded to one specific employer and might wotk
elsewhere, even when mal treated, exploited, palawdully low
wage or none at all, held in inhuman conditions das his
passport seized by the empld¥éfhus a migrant worker was
banned from leaving his employer, and if he didvéeavould loose
his work visa and face arrest and deportation. Mzfrijpe migrant
workers who came to Israel had to pay large sumsafey to
manpower companies and other middlemen. These punfised
persons in Israel and in the countries of oAifjamd served as an
incentive to bring in more and more workers, eveithout
bothering to first obtain work permits for therm the absence of
adequate enforcement, the protective labor lawigi@vs were not
applied to these workers. Lack of knowledge ofltdwl language
and of the law, alongside their lack of resourpesyented most of
the workers who’s rights were violated from bringitheir cases
before a court® Some of those who did appeal were deported
before their case was heard. Others were depogpedifically

because they had dared to file a claim against émeployer.

This ‘binding arrangement’ created a framework foe
creation of slavery conditions, fitting to the defion of human

% State Comptroller's Annual Report No. 491999, pp. 278-279.According to
this report, most of them earn less than the minimage.

%" State Comptroller — Annual report 53B, 2003, pp. 655-656

8 Labor Court Appeal 1064/00:Ciniagio v. Ulizki Quarries, Labor Court
Judgment 35, 625,638.
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trafficking as it appears in the Protocol. A Simildefinition
appears in the "Protection Act — Victims of Tralfiltg and
Violence", enacted in the United States in 2000e &lat defines
human trafficking as the use of coercion, decepénd duress in
order to mobilize a person to engage in forcedraimere he is
made to work against his will due to threats arstrigions. In
Israel, at the beginning of the 2tentury, migrant workers from
China, for example, pay thousands of dollars t@iobthe right to
come and work, and often discover upon their aktivat there is
no job awaiting them, that the conditions of theork are highly
restrictive, that they are required to work extrgnieng hours, that
the wages paid are lower than the minimum ratetlagyl have their
passports taken from them and withheld. If suchogker decides
to leave Israel, he cannot do so because the epplgs taken
away his passport, and he is aware that if he dré tb leave his
employer, he would face the risk of arrest and dagion. For
such a worker, to be sent back to his country igfimbefore he has
accumulated enough money to pay off the loans b& twt to

finance his arrival to Israel, could have gravesamuences.

Since this law was enacted, the United States ¢traducted
an annual evaluation of the situation of human fitlahg
worldwide. States are divided into groups accorditng the
measures they have implemented to deal with suafficking,
rather than the scale of the phenomenon. Thednaip consists
of countries that fight human trafficking and takesasures to

22



rehabilitate its victims; the second group is cosgabof countries
that are making partial and inadequate effortshis direction,
while the third group consists of countries whiah ribt meet the
minimal criteria of combating trafficking and oftesuffer from
corruption of officials and even collaboration wittaffickers. In
its first few years of publication, the US repodgarding the
situation in Israel mainly focused on the tradewomen for
purposes of prostitution; however in recent yebhesreport began
to examine also human trafficking for other purgode the first
report, published in 2001, Israel was classifiedGroup Three,
later moving up to Group Two. The most recent Repgrublished
in June 2006 — contains some severe criticismratlsas , despite
the progress that has been made in regard tockaud in women
for prostitution, it fails to take any action to ropt human
trafficking for other purposes, and fails to rearhadequate level

of enforcement, prevention and protection of vistiof trafficking.

Economic considerations carried some of the weight
Israel's decision to change its policy towards hurmafficking in
its territory. The decision came after the Unitaet& declared it
would resort to economic sanctions against any t@snthat did
not comply with the minimal criteria of combatingafficking in

human and rehabilitation of its victifisThis turned out to be an

# Victims of Trafficking and Violence Protection Ac@0, section 110 (Public
Law 106-368-Oct. 28, 2000 114 Stat, p. 1482):
http://www.state.gov/documents/organization/1048P.p
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effective economic incentive for many countrieacluding Israel -
which had, until then, refrained from taking sedaaction on the
issue. In 2000, Israel began to take slow, hesitend partial
measures towards dealing with human trafficking.atTlyear,
Amnesty International published a report on tr&ifig in women
for the purpose of prostitution in Israel, and #eesset hastily
enacted a law banning trafficking for that purpat@e. The main
activity in this field began in 2001, after thesfireport was issued
by the US State Department in which Israel wassdiasl as being
one of the states that fail to meet the minimakci. In its first six
years, the Israeli government's campaign (2000 66Rfocused
mainly on combating exploitation of women for pragton while
almost completely ignoring human trafficking fohet purposes.

The wheels of the Israeli legal system turned sjowl
respect to human trafficking, both in regards tgid&tion and to
enforcement. This slow pace may be attributedhéofact that for
many years, the State of Israel has actually cdeatmnditions
conducive to human trafficking by serving the fticférs in its
unresponsive and ponderous bureaucracy, by disgjapathy and

turning a blind eye. Even though the penal lawudek articles that

The risks to the victims' countries of origin shoblel taken into consideration
since a financial blow to an economy that is alyeskaky will rapidly cause
harm to women and children, making them even mardeevable and more
liable to become victims of traffickers. Howeven, iespect of countries of
destination such as Israel, which are generallylthiea than the countries of
origin, this sanction would appear to be most ¢iffec
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make it possible to deal with the different crintbat constitute
human trafficking, ranging from extortion, the bam seizing
another person's passport and coerced incaraerdtrough to
slavery - very little was done to enforce theseslain most cases
action was taken against the victims of the tr&ffig rather than
its perpetrators. Victims were sent to detentiarilifees and then
deported, while the traffickers — the contractorsanpower
companies and employers — went unscathed along thay,
continuing to ship over more and more workers wioollel also, in
their turn, become victims of exploitation and sabjto conditions
of slavery. The ’binding arrangement’ created a veoment
infrastructure for the crime of human traffickinginder the
umbrella of this policy, a variety of criminal offees such as
extortion and illegal seizure of another's passgtotirished,
heightening the risk of creating conditions of mwdslavery and
human trafficking, a risk that has materialized nrany cases.
Complaints by victims of trafficking against theamployers or
against the manpower companies that exploited theargly
received attention. The recently established Imatign
Administration channeled the bulk of its resourdeso the
deportation of migrant workers, rather than intdirgg the victims
of human trafficking and of related crimes. In 200&kss than a
third of one per cent of the Authority's budget vwal®cated to
fighting crimes against migrant workefs. The crimes of

% From a reply received from the Migration Adminisioa dated 21.4.2005, the
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abductior®, rapé® and violenc® committed against migrant
workers have become routine practice in Israel, anly rarely

reached the courts. In most cases the victimsici sffences are

Administration's budget earmarked for fighting agimvas NIS 400,000 in 2004,
while the budget earmarked for wages, operatioeglogment, rent, custody of
detainees, acquisitions, technology etc. was Nisrdlion.

%1 Criminal Appeal 2480/0&imsa v. State of Israe{Judgment of 21.4.2005).
The appellants were convicted of kidnapping andgited abduction from the
country, unjustified incarceration, assault andeotlerimes against migrant
workers employed by the Naot Golan Agriculturain&ses Ltd. manpower
company.

%2 Criminal File (Tel Aviv) 1031/01State of Israel v. Azoulai(Judgment of
22.5.2003). The accused, owner of a manpower comgaiybrought foreign
workers to Israel for work as care-givers was coted of rape, threats, forced
incarceration and coerced testimony of women brbugHsrael through this
company. In the sentence the court set out thevitly facts about the women:
"The accused invited them to his office on variotestgxts, took their passports
upon their arrival in Israel and repeatedly threateto send them back to
Morocco if they did not give in to him. ...The accuseds regarded by the
women as a 'man of authority' who symbolized fentttheir future in Israel and
their ability to break away from their homes. Hdlyfuexploited his socio-
economic status and sought to gain sexual favolsrgpas they were connected
to his office. | stressed in the judgment that bBeeived them into believing they
had to fill in various forms for state authoritiesd on pretexts of this nature
would lure them to his office. ... and take advantafjghem.From the moral
and human standpoint, these crimes are no differenfrom trafficking in
women. Both (types of crime) are based on unscrupalis exploitation of
women who came to this country to get away from sewe and bitter
conditions of life so as to improve their economisituation. However, within

a short time they found themselves embroiled in agysonal trap from which
they were unable to extricate themselvesBoth traffickers of persons and
criminals such as the accused take advantage ofséivere hardship of
individuals in order to derive unacceptable besdifibm the helpless victims."
(The emphasis is mine —NL). The accused was sentetmwed? years
imprisonment, but neither compensation nor a fias Wwnposed

33 Criminal file (Rehovot) 2116/0State of Israel v. Hanana (Sentence passed
22.9.2005) The accused in this file, representatofethe Y. Zarfati Building
Services Co. Ltd., an lIsraeli company that broufgineign workers from
Bulgaria to work in Israel, harmed the workers arigus ways — both physical
and verbal (threats), assault in aggravated cirtamass, inflicting injury and
withholding passports. The accused were sentence®-18 months of
imprisonment, with no compensation payment or iinposed.
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deported or their complaint files closed ‘for laxfkpublic interest'
or for insufficient evidence. In 2006, two signditt events took
place that may bring about a genuine change iriuttuee; the first
is a verdict handed down by the Supreme Courtinglaio the
'binding arrangement” that had been followed utitat time. The
Supreme Court ordered the State, to draft new paings, within
six months, which would not include binding a warke his

employer. The Court ruled:

"One cannot escape the painful and shameful
conclusion that the foreign worker has been tuineal
the serf of his employer; that the procedure of
enchainment with all its implications has encirctbd
foreign worker from all sides; and that the enchsent
provisions have created a modern version of a kind
slavery. Under the policy of enchainment which the
State itself determined and enforced, it has fettehe
foreign workers to the 'Mezuza' on the doorpogheir
employer's house, handcuffing them and chaining the
feet to the employer who '‘imported’ them into the
country. No less than that™

While the case against the policy of binding wasde
heard, an alternative arrangement was formulatethe "
corporations arrangement,” the main thrust of whialas
employing migrant workers through manpower corporat Such
corporations were required to pay high license fe®severy

worker employed through their services. These aatpms have

% High Court of Justicet542/02 Kav Laoved v. The Government of Israel
(Sentence handed down on 30.3.2006).
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many shortcomings; they are likely to generate & xersion of
binding, even worse than its predecessor; the adiguk entrust
manpower companies with far too much power overvibekers;
there is the danger that a cartel of such corpmratcould emerge
which will eliminate competition and thus underminée
possibility of workers to better their conditionsrdaugh the new
possibility to change employers periodically. Ferthore, past
experience has shown that payments which empl@arersequired
to make are often passed on to the shoulders otmmgoyees.
Consequently, the main beneficiary from the corpons
arrangement appears to be the State of Israem E8®5-2006, the
State Treasury cashed the huge amount of NIS 19037 from
this new arrangemeritwhile it is doubtful whether any foreign

workers has benefit from it whatsoever.

The second significant development was the passinige
new law on prohibition of trafficking in personsjtered into force
in October 2006. The law specifies a long listneiv offences,
including holding an individual in conditions ofaskry, forced
labor, trading in human organs etc. Up until then State of Israel
had ignored the possibility that trafficking forrpases other than
prostitution might exist in its borders, and adyapenly denied

any such claim, contending that, at worst, these @ses of

% Data are from a letter dated 25.9.2006 from Efraioméd, chairman of the
Migrant Workers Administration, to Knesset Membeh@za Golan.
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extortion and exploitation of migrant workéfsClaims relating to
human trafficking for these new purposes have ebtogen heard
before the courts, and no precedent have beenltagkveral cases
that came to light in the recent months, the cirstamces of which
indicate the distinct possibility for human trakiog, will
undoubtedly become test cases of the extent theligudiciary is
prepared to wage a real war against the phenomehdmuman

trafficking in the new broad sense of the téfm.

Human trafficking has expanded in Israel under the
auspices of the policy of binding. The experient&wman rights
organizations which provide assistance to victifngadficking has
shown beyond a doubt that there are more peopleamh@ictims
of trafficking within their legal employment in el than there are
victims employed illegally, for it is actually theso-called ‘legal’
arrangements, the policy of bonding and the 'cafpams system’,
which create fertile ground for such exploitatitsraeli law is still
in its early stages of dealing with human traffiaki but one cannot
doubt two facts: first, Israeli protective laws aret observed, to

say the least, in respect of migrant workers. Mahyhe workers

% See for example: meeting of the Knesset CommitteePfomotion of the
Status of Women, the £&nesset held on 5.7.2006.

3" Ruth Sinai: "For twenty hours they force-fed geasd at night slept next to
their dead bodies'hHaaretz 10.12.2006. According to depositions given by the
workers to Kav Laoved, they were forced to work stop, sometimes 22-23
hours without a break, seven days a week. They linddthy conditions and
were required to force-feed the geese every fourshand then to keep a watch
over them so that any that died could be sold witlielay.
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fall victim to extortion and extreme exploitaticand some of these
become victims of human trafficking. The second facthat the
state of Israel actuallpenefits from the distress of the migrant
workers — through the taxes paid by manpower catpors and
the fines imposed in (the few) legal proceedinggeriaagainst those
who have exploit worker€ The law banning human trafficking
did not explicitly set any specific provisions redjag the
conditions to be applied to victims of the crimeilwththey await
the court case against their traffickers or durthg period of
rehabilitation, as is the accepted practice in meéda victims of
trafficking for purpose of prostitution. The hugenss which the
State derives of the manpower corporations andugirofines
should not go into the state coffers, as is thee dagday. These
funds, together with money confiscated under the Bmafficking
law, should be transferred to a fund and dedicaiemmpensating

the victims.

¥ See for example Moshe Sela who was convicted aiwfnl employment (of
persons), exploitation and payment of wages lowan the minimum rate. The
sentence: the company and the owner were eachedrttepay compensation in
the amount of NIS 35,000. (Application for crimiregdpeal 248/0Moshe Sela
Ltd. et al v. State of Israel: Ministry of Labor and Social Welfare Decision
handed down on 15.1.2004). Gersham Roitman waerssgd to 18 months
imprisonment and a fine of NIS 175,000 or one geamprisonment in lieu
thereof, after he had brought to Israel dozensigfant workers without permits
to work in Israel, for payments of thousands oflatsl that he charged each of
them: he made NIS 100,000 on the deal. He was ctwa/of aiding and abetting
in fraudulent enrichment, fraud in aggravated cinstances, abetting fraudulent
impersonation, aiding illegal residents, conspiriieg fraudulent enrichment,
exploitation etc, Criminal file (Tel Aviv) 2568/06tate of Israel v. Roitman
(Sentence passed 30.5.2006).
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Chapter lll: Profits of the State of Israel

from economic measures against human

trafficking

The State of Israel reaps a profit not only frora tuman
trafficking within its territory but also, ironiclgl, from the struggle
against it. In recent years, in the wake of therimational criticism
leveled against Israel, the economic measures taecombat
various forms of organized crime were intensifigugh not to an
adequate degree. In this context, the law enfoecgérauthorities
began to realize the importance of the economicivedbehind
human trafficking and of waging an economic wariasfait. The
following was stated by the Supreme Court in thbdtev case:

"Those who choose to deal in this area do so but o

greed and in the expectation of easy profits. hitst
appears that the profits are not only easily madge b
also substantial, for if that were not the caseyauld

be difficult to understand what motivates so many
people to revert over and over to such shady dgslin

despite the increasing severity of penalties imgase
recent years>®

The guidelines issued by the State Attorney to ldwe
enforcement authorities instruct them to apply gvpossible
means in the economic fight against human traffigkiincluding

%9 Criminal Appeal 282/0Kabanov v. State of Israel(Judgment handed down
18.5.2006).
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the law banning money laundering (2000), and the Ilan
combating organized crime (2003), in order to ingete the scale
of the trade and the routes used to transfer cagmating in the
trade in humans. The guidelines also determineithet searches
conducted at the scene of the crime, possessionsash are
discovered, which can be linked to the offensefisoation should
be consideréd and if there is any suspicion of tax evasion, the
income tax authorities must be informed. The adities have
dubbed this economic enforcement "Day of Judgmepapun”
and have given several reasons for its importahees contended
that one of the effects of the economic strugglebe a raise in the
costs of human trafficking, thus making it less fppable; and
preventing a situation where criminals are rewarded their
actions; An "Al Capone” style concept has also beaised,
suggesting to use economic incrimination againshinals who
otherwise manage to avoid incrimination under teegb law; that,
when charges relating to income tax evasion andesntaundering
are added to the indictments of persons chargeti witman
trafficking, they are subject to far more severegtges, and that

this helps to sever the organized crime chain, Wwlotherwise

“? Directive 2.2 of the State Attorney's Office: "Thaf@cement policy for
crimes related to engagement in prosecution.” @l&usf Directive of 9.1.2006.
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might continue to function around the sex-‘busiesssvhich often

continue functioning?!

In this chapter we shall examine the different meas
taken by the law authorities in the economic stheigggainst
human trafficking, and above all — confiscation dineés. We will
go on to show that only a minute proportion of suens involved
reach the victims. Most of the money remains with traffickers
and the other part goes to the state treasurys Jituation shows
that, behind the economic struggle against hunatfidking, there
is another interest - that of the State to takbaesof these sums
passing by. During a hearing of the Parliamentanguiry
Committee regarding the Trade in Women, held dordaey 17
2004, llan Franco, head of Intelligence at the Bty of Defense
had stated:

"At the bottom line, we are causing damage to

organized crime and each of the economic authsritie
takes its cut... the money will go to the state tuens

“see following Minutes of Parliamentary Commissioh loquiry into the

struggle against trafficking in women: Minutes N&¥. of 20.5.2003 on "The
economic struggle against trafficking in women" réieafter: Minutes of

20.5.2002); Minutes No. 9 of 26.11.2003 on "Theaficial aspects of the
struggle to uproot the phenomenon of traffickingwomen — examining the
collaboration between the Israel Police and the i-Muney-Laundering

Authority" (hereinafter: Minutes of 26.11.2003); ifvtes No. 12 of 17.2.2004
on "The struggle of the law enforcement authoriéigainst organized crime in
general and trafficking in women in particular" (bi@after: Minutes of

17.2.2004); Minutes No. 2 of 18.1.2005 on "The erpic struggle against
traffickers in women: should taxes be levied fraaffickers in women? Does
the collection of taxes from such traffickers acctegitimacy to their criminal
actions?".
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and each such authority aspires to bring a lacgeof
money to the state treasury because the tax atiéisori
have targets to achievé®”

Confiscation

Confiscation is a legal apparatus that enablesStage to
seize property and funds originating, directly odirectly, in a
crime or that were used for the perpetration offamilitated the
perpetration of a crime. In 2001, Israel signed tmeted Nations
Convention against Transnational Organized Crinmgleu which
confiscation is one of the prime measures appliedhe fight

against this type of criminal activi{

The purposes of confiscation are punishnféimgcreased
deterrence, seizure of property from an offendeo iwhose
possession it came unlawfufly, and seizure from an offender of

the wherewithal to commit an offence. The main lawsough

“2Minutes of 17.2.2004, p. 11.

3 United Nations Convention against Transnational Gizgal Crime, Article
12.

44 Criminal Appeal 1982/93ank Leumi Le Israel Ltd. v. the State of Israel.
48(3) 238;Criminal Appeal 4148/9Moad v. State of Israel Supreme Court
Proceedings. Vol. 36, 412; and Miscellaneous Craiifiles 2757/0%Balman v.
State of Israel Supreme Court Proceedings Vol. 30, 64, 311.dukhbe noted
that Clause 21(a) of the Anti-Money Laundering Lawtes that forfeiture
should be 'in addition to any other penalty'

4 Miscellaneous Applications (Haifa) 2797/G3ate of Israel v. Ta'anach et
al. (Decision handed down on 30.9.2003); Originatingtion (Tel Aviv)
1478/02 State of Israel v. Shem-tov et al(Decision of 8.9.2003); Criminal
Appeal 7475/95State of Israel v. Ben Shitrit Judgments 52 (2), 385, 410
"Forfeiture is not a penalty in the pure sensehefterm and its purpose is not
penal, but rather to extricate the prey from thvesjaf the predator".
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which the Israeli authorities apply confiscatioraigt traffickers

dealing in women are:

Confiscation under the Criminal Procedures Ordigamhe

criminal procedures ordinance is the first Isréah to incorporate

® The ordinance allows for the confiscation of

confiscationt’
property seized by the Police, which was useddoim connection
with, an offense or that was given in payment f@r tommitment
of a crime or as a means to commit it, when theqgrerconvicted
for that crime is the owner of the property. An@rdf confiscation
can be issued by decision of a court or in resptma@ application
from a plaintiff. Such confiscation is limited t@excific property
and is only applicable within the context of a dnial process.
Property that has been seized under the ordinailceenvheld by
the police unless the court decides otherwise.prbeisions of this
ordinance are still valid today, and so far it tegn only rarely
applied in cases of human trafficking. The cordtam
arrangements that exist in the context of the glriggainst severe

crime are more extensive.

Confiscation under the Law for the Prevention ofridp

Laundering:In June 2000, Israel's name was included in the US
State Department's black list of countries withinose territory

money laundering was conducted without adequatebating

“ Clauses 32-39 of the Criminal Procedures Ordinageest and Search)
{New Version} 1969 (hereinafter: the Criminal Procees Ordinance).
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against the phenomena, a situation that could hesalted in
economic sanctions against the state. Here againaa the case in
relation to trafficking in women, only when placethder such
threat did Israel begin to take actiinin 200d® money laundering
was banned in IsraeAn Anti Money-Laundering Authority was
set up in 2002 and that same year Israel's name was removed
from the black list® A confiscation arrangement is one of the tools
included in the law prohibiting money laundering.hig
arrangement is unique in that it is a mandatory wit@in the
framework of criminal procedures - unless the caleéms there
are special reasons to avoid such confiscation afoavict's
property>! Under this law, it is also possible to confiscateperty
within a civil proceduré? The law, and juridical precedents have

47 Only after Israel was included in the US State Dipent's list of countries
which fail to comply with international criteriaffguppression and prevention of
human trafficking and rehabilitation of its victinamd only after Israel became
liable to economic sanctions did it take up thaggfe.

“8 Anti-Money Laundering Law — 2000 (hereinafter: Thei-ambney laundering
law).

9 The anti-money laundering authority checks movemenhisapital indicative
of criminal activity. It is expected to supply tpelice with 'quality intelligence
information' to enable it to keep tabs on fundgjiogting in grave crimes and to
help to fight money-laundering. The list of crime&igh could be a possible
basis for money-laundering specified in the Antimap laundering law — 2000
includes all the crimes relating to prostitution.

%0 http://www.fatf-gafi.org/datacecd/4/32/33922320.pdf

*L Clause 21 of the Anti-money laundering law.

2 The courts arauthorized to do so, but there is no mandatory regulatiomas
criminal procedure. A claim for forfeiture in a diproceeding may be submitted
only by the district attorney and the respondensuch an application is the
claimant to the property (Clause 22b of the Antiney laundering law). The
onus of proof in a civil forfeiture procedure iscaoding to the balance of
probability, as is the accepted practice in civdqedures, and not according to
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come up with many arguments for the protection afrieinal's
rights during confiscation proceedings, particylasf his right to
proprietary, which is a constitutional offe It was determined that
preference should be given to measures that l@ast tihe rights of
the accused! and that the owner of the property, or a claimant
that property, should be given the opportunity tdydargue his
claims during the legal proceedimsin addition, it has been ruled
that actual seizure of the property should onlyaldast resort, and
that confiscation should be avoided where it wodéprive the

accused or his family of livelihood and shelt&r

Unlike the accused, the victims of their crimes eaeely
heard in the framework of such legal proceedingéctims of
human trafficking are given no information on thature of the

confiscation procedure, nor are they told of thesgtality of

the criminal procedure requirement of being 'beyaidreasonable doubt'
(Shem-tov).

°3 Miscellaneous Applications (Jerusalem) 1496%ate of Israel v. Elad Ltd.
et al, District Court Proceedings, Vol. 33(8), 580. @; 1 Miscellaneous
Applications 7715/97Hajaj v. State of Israel, Judgments 52(1) 14, p.17;
Miscellaneous Applications (Jerusalem) 3620/@2ad Ltd. et al. v. State of
Israel. (Decision of 13.6.2006. Not published). Miscelans Applications
91455/02:Tel Aviv District Attorney's Office — Taxation and Economy v.
Zin District Court Proceedings Vol. 33(4) 847; Origing motion (Tel Aviv)
1478/02State of Israel v. Shem-tov et alDecision handed down 8.9.2003).
** Miscellaneous Applications (Haifa) 2797/G3ate of Israel v. Taanach et al.
Decision handed down 30.9.2003.

% Clause 21(d) of Anti-money laundering law

° Application for Criminal Appeal 1792/9@ali v. State of Israel53(3) 312;
Miscellaneous Criminal Files 7715/$&jaj v. State of Israel Judgments 52 (1)
14; Miscellaneous Criminal Files 3159/@abin v. State of Israel Supreme
Court Precedent 2000 (2), 1118; Criminal Appeal22@Elkadaim v. State of
Israel. Supreme Court Proceedings Vol. 57, 139,p. 8
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presenting their arguments during such proceedims. Hotline
for Migrant Workers has asked the State Attorné)ffice to
inform it of any such proceedings so that it repréghe trafficking
victim and argue his right to such propetty.

In its reply, the State Attorney's Office stateda®ws:

"The subject referred to in your letter raisekrg
list of legal issues and constitutes only one asplihe
wide-ranging question of what interpretation sholodd
given to the term 'lays claim to proprietary riglsthe
Anti-money laundering law, and in the law to combat
crime organizations. The State Attorney's Office is
currently formulating its legal position and polion
this matter and on other related issues. In thrgeod,
the State Attorney's Office will consider the issdi¢he
status of the victims of the crime in confiscation
proceedings. Until that policy has been formulated,
are not in a position to respond to the essendahef
legal question that you raised in your applicatith.

The Anti-money laundering law has been benefioalhe
State of Israel: it has enabled it to comply wititernational
standards, has prevented money and property frorainéng in the
possession of criminals and being used for futuimes, and
channeled substantial sums of money into the statiers. The
amounts collected through the application of thew | are
transferred to a Confiscation Fund which was setuoder the

Dangerous-Drugs Ordinance (1977). Today, almosysats after

" Letter dated 23.8.2006 from the legal departmerihefHotline for Migrant
Workers to Advocate Eran Shendar, the State Atyorne
%8 Reply from the State Attorney's Office dated 2D6R
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the law was enacted, the amount in that Fund tet2lsnillion
NIS.>® Article 36H of the Dangerous Drugs Ordinance stdbat
the money in this Fund is to be used to financevities of the
authorities to implement the provisions of the @adlice, and the
activity of the National Anti-Drug Authority. Fundseized from
traffickers in women was also transferred to thisid; but their

total amount is not known - not even to the poffte.

Thus for example, in the case hibshitz, NIS 91,388,
US$2,611 and €710 found in the defendant’s flatewsmfiscated,
and so was his cd. The trafficking victim was granted
compensation of NIS 30,000 only. This amount mlgghtelatively
impressive compared to compensations awarded igr ahses of
trafficking, but constitutes only 20% of the tosalm seized. The

State took possession of the remaining 80%.

Confiscation under the Law against Organized Crifitee

law to Combat Organized Crime was enacted in 20(8dvide an
adequate response to the unique characteristioggahized crime.

% Report of Authority for Prohibition of Money-Laundering and of
financing of terrorism: Review of activities for 2002-2005 from the Mitas of
Justice (2006). According to the report at the @005 the amount in the Fund
was NIS 42 million of which NIS 975,000 originatedfines, NIS 3,451,000 in
economic sanctions and the balance from forfeitumethe context of court
procedures. The data do not indicate what propodfdhe money originated in
human trafficking and how much in other crimes.

0 See remarks of Spt. Yehuda Traveski, head of thiensntey laundering
division at the Ministry of Internal security, tché Parliamentary Law,
Constitution and Justice Committee of thé" Khesset on 16.8.2006, Minutes
No. 47 p. 6.

®1 Serious Crimes (Haifa) 1031/08tate of Israel v. Libshitz et al. fot
published, Sentence passed 16.7.2004 only agagusts&d No.1.
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The Law laid down a severe confiscation arrangensentlar to
that featured in the Anti-Money Laundering law. &letoo,
confiscation is a mandatory penalty within chargésmanding
special reasoning of the judges where they seefonminfiscaté?
So far this law has been used in a small numberasés, but in
each of these cases a substantial sum has beeisceted. For
example in the case @&osslovitz, the court ordered, within a plea
bargain, that one of the defendants pay a NIS BOf@ to the
State coffers, pay a further NIS 200,000 to theffSoation Fund,
and pay each of the victims compensation rangetgéen 7,500
and NIS 15,000. It was further ruled that two otldefendants
would each pay a fine of NIS 20,000 and no compersé#or the

victims 83

Confiscation under the Prohibition of Human Traffimg

Law: This law applies the same principles of confisrat
determined in the Law against Organized Crime raffitking in
humans. The law states that where it is possibledufiscate
property under the Anti-Money Laundering law, theh#bition of
Organized Crime law or the Prohibition of Traffioki in persons

law, the latter should appf}.The money seized under this law will

2The Law to Combat Crime Organizations, 2003

%3 Serious Crimes (Jerusalem) 774/8tate of Israel v. Boslovitz et al(not
published, Sentence passed 20.3.2005).

® Clause 377d (3) of Prohibition of Trafficking in Bens Law, which
authorizes the courts to forfeit property underAiméi-money-laundering law or
the law to fight organized crime even if the crirog trafficking has been
committed, if special causes pertain
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go into a fund for rehabilitation and compensatainvictims of
trafficking, for prevention of trafficking, and feanforcement of the
law against if> This law came into force in October 2006, but so
far no charges have been filed under it and, toh#st of our

knowledge, no property has ever been confiscatddrun

Applications for confiscation of bail moneWhen suspects

or defendants are released to house arrest or otttarconditions,
it is often done under personal or third-party hontich in many
cases is deposited in cash with the Court treasrycase of
infringement of the detention conditions, the Steteentitled to
confiscate these sums. For example in the caSergél Matatov,
the amount of NIS 90,000 was confiscated after dglceused
escaped the countfy.There is no way to ascertain the precise
amounts confiscated in this manner since not alftagecisions are
published, but here too we believe that in mossesathe money
involved was earned by the exploitation of victiofstrafficking,
and should be returned to them by the authorities.

Fines

The Penal Code (articles 61-71) enables the impasdf
fines on a convicted. The fine can be imposed quest of the
state prosecutor, or by decision of the court. eximum fine

allowed is four times the value of the gains that ffender

® Clause 377
% Miscellaneous Applications (Tel Aviv) 93270/@3ate of Israel v. Matatov
(Decision of 13.1.2006)
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derived from his crim&’ The fine goes into the state coffers.
Where the offender fails to pay the fine imposealjshsubject to a
term of imprisonment not exceeding three y&&rdn 2004, the
total amount of the fines imposed on offenders axad of human
trafficking for purpose of exploitation in prostiton was NIS
216,506° and in 2005 — NIS 260,000.Fines have also been
imposed in cases involving other offences related htman
trafficking, but it has not been possible to asuarthe scale of
those fines. One outstanding example of this i9% 3¥5,000 fine
imposed in theschocken case, which dealt with the advertising of
sex-ads in newspapersDuring the period to which the charge

relates (1999-2001), many of the advertised wom#sed in

®7 Clause 63 of the Penal Code

® provided the term of imprisonment does not exceedpenalty fixed for the
crime for which the original fine was imposed —usla 71 of the Penal Code

% penalties adjudicated in 2005 in cases of traffickin in women and
accompanying crimes Hotline for Migrant Workers, and Clinic for combagi
trafficking in  women at the Hebrew University, 2006 see:
http://www.hotline.org.il/hebrew/pdf/tif verdicteport. pdf According to data
presented by the Vice-President of the Courts, dutan Gillon, before the
Parliamentary committee of inquiry into traffickig women in May 2005, 28
cases were concluded in 2002 where the averagemsenpassed was 26 months
imprisonment and the average fine was NIS 15,008;equivalent figures for
2003 were 32 cases concluded, average sentencé9uasnths imprisonment
and average fine of NIS 15,000; for 2004 — 51 casesluded, average sentence
- 48 months imprisonment and average fine NIS@1, By mid-2005, 20 cases
had been concluded in which the average sentergsegavas 52 months of
imprisonment and the average fine had decreasstd 1,000.

" lbid. According to a report from the Knesset Center Research and
Information, prepared at the request of Knesset MardZahava Galon, in 2005,
the average fine imposed in 32 convictions of hunafficking (i.e. 44% of all
those accused of this crime) was NIS 12,640 —enthi¢ fines ranged from NIS
2,000 to NIS 65,000

" Criminal file (Tel Aviv) 3635/01State of Israel v. Schocken(Sentence
passed 17.3.2005)
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Israel's sex industry, were victims of traffickinghe profits made
by their exploitation paid for these advertisementde fine

collected from the newspapers for the illegal pedilons went in
whole into the state coffers. The victims did neteive any share
of the fine, even though there is little doubt ttre fines originated

in money paid for their servicés.

2 Furthermore, during the pleading on sentencing, #ti®rney for the
prosecution asked the court for leave to quote resnhy one of the accused
before the Parliamentary committee of inquiry itredficking in women, but the
court rejected the request on the grounds thaté'tiseno connection between the
case in suit and the issue of trafficking in womébecision of Magistrates
Court, 17.3.2005).
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Chapter IV: Sources of compensation for

victims of human trafficking

One can hardly over estimate the importance of
compensation payments for the victims of traffigkireturning to
their home countries. Without going into statistidatail, it can be
said that generally, women who were deported badkdir home
countries after receiving compensation and aftedeugoing a
process of genuine rehabilitation, were able ke tap studies, set
up small businesses, purchase an apartment oasit e escape
from the circle of poverty and acquire the meansvoid being
sucked back into {2 whereas women who returned penniless and
without a minimal period of rehabilitation were faore vulnerable
to being drawn back to the same cycle and falimi¢b trafficking

all over again.

Compensation within the criminal procedure

There are several advantages to direct compensatian
victim of trafficking within the framework of crimial proceedings.
First of all, the woman has the proprietary rightthe money; it

was generated at her expense and therefore shighidully be

3 Women who were deported to their countries of arigi coordination with
local organizations that deal with victims of tieking were more successful
than others in integrating in normative life. Orgations, especially the IOM
(International Organization for Migration) help &iile women who are
interested in starting small business by providmagning and a sum of money to
start up
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returned to her. Secondly, it is important to brélad trafficking
cycle: if with out adequate compensation, the partinvolved
would find themselves in the same state they wengrior to the
criminal proceedings: the trafficker would have eglo money to
go ahead and trade in more victims while the vistiwould once
again be at the same starting point of poverty laadiship, and
therefore vulnerable to re-trafficking. The 20060d of the
'Ma'agan' shelter for victims of trafficking in wem shows that
32% of the women trafficked to Israel were re-ickiéd’

Compensation can help avert such a situation owstaobally

reduce the risk of its occurrence. Furthermoreymensation paid
in the framework of criminal proceedings will reatie victim

more quickly than under civil proceedings, whicle arsually

lengthier. Indeed, criminal proceedings that resulpayment of
adequate compensation mean that the victim willspare the
ordeal of a civil proceeding where she is likelyb® subjected to
what is often a very humiliating interrogation lnetlawyers acting
for the trafficker. Compensation within the criraiprocedure also
saves the state the costs of legal aid and coyerses which a

separate civil procedure would entail.

The State of Israel tends to ignore the great itapoe of
direct compensation and to confine itself to twa@rtial and

unsatisfactory, remedies for compensating victimsadficking - a

™ Rinat Davidovitz: Transparent Women — Report of 'Ma'agen' Shelter for
2006
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minimal compensation under criminal procedures dostbwith a
civil tort suit against the trafficker. We will we the avenues
currently available to victims seeking compensatfoom their
traffickers and go on to examine the new channidred by the
Fund to Combat and Prevent Human Trafficking, Pnéwa and
Victim Rehabilitation. Article 77 of the Penal Codelates to the
question of compensation, stating that when a petsas been
convicted, the court is authorized to order hinctonpensate his
victim for damage and suffering, a maximum of NIZB2D00 for
each offense. Any sum that is paid, or collectedards a fine
which accompanies such compensation, will first digibuted
towards covering the compensation payment. In othends the
victim's right to compensation takes precedence twe right of
the State to cash a fine imposed. Neverthelesstotaoften the
courts seem to forget the right to compensafi@ven in relation

to crimes where the motivation is clearly of anremmic nature®

Compensation for victims of trafficking within tlegiminal

proceedingsDuring the nineties, there have been cases amact

" In Israeli judiciary precedent, there is no uniforpolicy regarding
compensation. See Osnat Eliram "Compensation for vilkem of crime:
proposal for a new modeltLaw Studies 18 p. 205. Eliram maintains that the
judges give due consideration to evidence submittedem regarding damages,
but tend to adjudicate a global sum which theydwelireflects the harm inflicted
on the victim, without however giving an explanatias to how they arrived at
the amount of the compensation.

® Even though, on occasion, the courts have founmijigy in their judgments to
mention the connection between an economicallyasratgd crime and a ruling
for compensation. See for example Criminal App&sdef Sheva)rarchi V.
The State of Israel
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of trafficking for prostitution testifying againsheir traffickers in
preliminary testimonies and then being deportedntrst of these
cases, the State Attorney's Office did not taketibigble to inform
the victims of the outcome of the criminal proceednor requested
compensation for them. However, this situation beesn amended
to some extent in directives issued by the StaterAe¢y in 2002
which stated: "Taking into consideration the circtamces of the
case, application should be made to the court uAdisle 77 of
the Penal Law (1977), to order a defendant who basn
convicted, to pay compensation to the victim of ttréme."”’
However, several exceptions are included in thective® and in
practice the State Attorney's Office is reluctanséek payment of
such compensation, as in their perception it wazddhe at the
expense of the length of imprisonment that the towilk be willing

to impose’’ As for migrant workers, the courts have display
ambivalent approach to the matter of compensatiothe case of
Kushnir the court, showing consideration for the fact thiae

victim, a foreign citizen, might not be able toefih civil suite,

" Clause 8d of the State Attorney's Office DirectjVBse enforcement policy
on crimes associated with prostitution 2006.

8 According to the Directive, plaintiffs should be mvad that the possibility
exists of an appeal being launched that might laechieefore the court after they
have been deported, in which case their entitlernteerompensation could be
realized only once the sentence has become pergmpice. has become final
(45 days after it is handed down). After that, naHer appeal may be lodged.
For the interim, the Directives suggest that a Foacdestablished in which the
money is deposited. So far, no such Fund has cotodeing

" Minutes No. 26 of the Commission of Inquiry of 2802 "On the agenda: the
policy of the Ministry of the Interior for dealingvith the phenomenon of
trafficking in women."
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ordered the defendant to compensate him with NISQD in lieu
of a fine®® However, in the case ofebabershvili, the court
awarded compensation and ordered the State Attdmagcertain,
as quickly as possible, the whereabouts of theniiis who had
already been deported, stating that "the obligatodnpaying
compensation will become invalid if it is not pdssito find the
recipient in Israel, or there is no known addresshich to forward
the compensatiort” In several trafficking cases where court
proceedings have been completed, the compensationeym
remains unclaimed in the court treasury becauseathborities
were unable, assuming they made an effort at allfrdace the

women to whom they were paid.

The courts, in their attitude toward victims offfigking for
purposes of prostitution, have not yet shakenhwfgerception that
regards them as criminals, or at least as womeluloibus morality
whose testimony is not to be trusted. As showmgrotiourts do not
award substantial compensation, but small amourtischwvare

totally disproportionate to the trafficker's preféind sometimes far

8 Criminal file (Tel Aviv) 1857/04State of Israel v. Kushnir(Sentence handed
down 28.6.2004).

8 Criminal file (Tel Aviv) 40091/04State of Israel v. Webabarshvili(sentence
passed 16.3.2005). However the court said thafabethat the victims were
migrant workers was cause for inflicting severeigliment on the accused: "The
defendant chose as the target for robbery, violemzk theft, foreign workers
who are a weak and vulnerable population. The umlbéarease with which
foreigners can be harmed and their money stoleigexlthe court) to adopt a
severe penal approach, lest a negative messaglayed to the public that it is
possible to rob the foreigner of his money andpprty, and that the justice
system will stand idly by and apply measures othan punishment.™
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lower than the amounts fined in favor of the stagasury in the
same cases. A research by the Knesset Centre &wakRé and
Information, in regards to juridical decisions iases of human
trafficking during the year 2005, found that spieally in cases
concluded by a plea bargain the tendency was po$e fines on
the convicts and to avoid ruling compensation fartin a
marginal number of cases, whereas in cases amwiwithout a
plea bargain arrangement the reverse tendency if@@va i.e.
greater use was made of the compensation instruthamnt of
fines®? This indicates that in cases were the State hasimgful
influence on the outcome through plea bargain niatims, it has a
preference for fines which go into its pocket, heat than

compensation, which would go to the victim.

The judges do not appear to share a uniform paolicthese
issues, and in fact the amount of compensationdadaappears to
depend on the identity of the judge on the bendtis dften creates
an absurd situation where victims of trafficking fprostitution
who were arrested at the border upon their smuggfito Israel
were later awarded some compensation while womehtbiago
through months of abuse and suffering at the hawfdsheir
traffickers were not awarded any compensation. &lard of any
significant amount in compensation appears to lvg rare and to

the best of our knowledge the maximum amount sigedl in the

8 Jonathan Ehrlich, the Knesset Center for Informatmmd Research:
Adjudication in Trafficking Cases — 2005 —quantitaive analysis,14 August
2006.
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law has never been awarded to victims in any cdshuman
trafficking. In 2004, compensation was awarded ity ceight out
of 31 cases, and the total sum awarded in compengatall these
cases was NIS 238,58D. In 2005, the total amount of
compensation awarded was NIS 346%00a miserable amount,
not far from the maximum amount stipulated in e for a single

victim in a single case of trafficking.

In one of the earliest judgments dealing with congagion
for victims of trafficking, the court imposed a N#®,000 fine to
the benefit of the State Treasury, but refused teard
compensation to the victims as no special damadéban proven
in addition to the crime of trafficking per se, and in orderatvert
what the judge deemed to be a further problemaiicame: "I
have thought carefully about whether in the circiamees of the
case it would not be proper also to award compensdb the
plaintiffs. 1 have concluded that in this case,wibuld not be
appropriate to award compensation lest such aglleinterpreted
as giving encouragement and according legitimadpe¢se women
who entered Israel unlawfully with the purpose ofja&ging in
prostitution. | do not believe that, in these cimstances, it would
be right for the court to act as collector of theggitute's fees®

8 penalties in cases of trafficking in women and eisséed crimes in 2004,
Hotline for migrant workers and the Hebrew Univisr,s2005.

% Report on Adjudication in 2005, above

8 Criminal Case (Haifa)133/0$tate of Israel v. Saban Law Reports (not
published) 750(3) 01
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A similar opinion was voiced by Judge Bracha OfmTin
the debate on the law against human trafficking:e"WWave an
opinion here which I cannot dismiss: if the Stagrevon a regular
basis to award compensation of at least NIS 50;0@0d | stress
that this is 'at least', because it is possiblaward a far higher
amount, an element comes in at this point that ggshhe State
would be financing prostitute's fees. Because viddhe money
awarded for? This money is really supposed to bar@dsd them
for the harm caused to them and the suffering teaxe endured®®

In the context of deliberations in the Knesset ba kaw
against human trafficking, the human rights orgatidns argued
that the law should stipulate a minimum amount @hpensation
for victims of trafficking, given that the courtsnd to refrain from
awarding compensation or, if any is awarded, idseto be very
low in relation to the severity of the crime ane thravity of the
suffering caused the victims, and in relation t® pofits gained by
the traffickers’ However, the Justice Ministry objected to

8 Minutes of meeting of the Knesset Law, Constitutgon Justice Committee,
17" Knesset, 1.8.2006. Minutes No. 41 p. 5. In sameuldis, the judge
expressed her keen support for economic measukesto"compensation, there
is no doubt that these people, who live on slavesan the work of slaves — be
they women or men — should not only be deprivedhefr freedom, which is
very important — | would not like to say of prinmaportance — but also be dealt a
severe blow at their pockets, because their poeketsf the greatest importance
to them; in fact all these crimes are committednfiomey. They should be made
to think twice whether it is worth their while toilbg over more women, whether
it is profitable to keep brothels and to continu#whis work."

87 See Working Paper submitted to the Knesset lawstitation and justice
committee by the Hotline for Migrant Workers andiiKLaOved' on 30.7.2006
and the committee's deliberations on 1.8.2006
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establishing a minimum level of compensation in taes and
insisted that this question should be left to tiecrétion of the
judges, maintaining that the threshold of compeoasawarded in
trafficking cases was continually on the rise dmat to lay down a
minimum level would be discriminatory against vies of other
crimes®® Ultimately a compromise was reached under which the
law states that it will be upon a judge to choos¢ to award
compensation to a victim of trafficking providedetfudge gave
reason for that decisidfl. There is no doubt that this is an
important breakthrough in Israeli law, but it remgito be seen
whether this amendment in itself is sufficient tmprove the
existing situation, since it does nothing to rate threshold of
compensation above the levels prevalent today.

The difficulty of collecting compensationEven when

compensation is awarded, there are difficultiescallecting it.
Admittedly collecting the money from criminals i rsimple
mattef® but the State Attorney's Office is not fulfillingtsi
obligations towards the victims of human traffigkinGiven that
the majority of cases of trafficking conclude ireglbargaining

settlements, all that the State Attorney's Offias to do in order to

8 See address of Advocate Anat Assif to Knesset Lams@ution and Justice
Committee, 1.8.2006 p. 5

8 Clause 377c of Prohibition of Trafficking in Persohaw

% On the existing difficulties in collecting fines israel even in cases other than
trafficking offences, see Tomer Einat, "Enforcemeffitcraminal fines in Israel:
policy, problems and proposals for improvemehi#iw Studies 19 (2002) p.
167.
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ensure that the compensation reaches the womerdsntand that
the traffickers deposit the compensation money reetbe plea
bargain settlement is submitted to the court. Yiespite of many
appeals, the prosecutors refrain from doing'so.

The following response was given to one such agfin:
“In your letter you describe the general problem cohvicted
traffickers in women failing to abide by the compation payment
conditions... | cannot relate to this problem as anegal
phenomenon, but | will instruct the (criminal) peesitors of the
Tel Aviv District to ensure that, under plea bargsettlements that
include the obligation to pay compensation, the willl be that the
agreed amount of compensation be deposited pritetalaims for
punishment, and that this be a fundamental comditd the
agreement, infringement of which would result & dannulment®
We could not ascertain whether this guideline was eirculated,
but in one case decided two months after this rlettee
compensation awarded was very low and the Staterrfgys
agreed to a plea bargain settlement under whiclpdlenents were
to be made within 90 to 180 days after the judgniént

%1 Letters from 'Hotline for Migrant Workers' to Ednabkt, then State Attorney,
28.5.2003; to Eran Shendar, State Attorney, 1.1%200 Ruth David, Tel Aviv
District Attorney, 16.3.2006

92| etter from Ruth David, Tel Aviv District Attorney9.5.2006

% Serious Crimes (Tel Aviv) 1055/05tate of Israel v. Igor Catz et al.
(Sentence handed down 17.7.06). In this file changese filed against 11
defendants. The defendant Victor Sholkin was seetéie pay the plaintiff NIS
7,500 in compensation in three equal installmethis,first of which was to be
deposited with the Court within 30 days from thg tlae sentence was passed.
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Civil claims aqgainst traffickers

As of 2004, victims of trafficking for exploitationn
prostitution are entitled to pro bono legal &idwhich is intended
to help them file civil claims and obtain compenmatfrom their
traffickers. Although in 2006 thirty-five women dpgal for legal
aid”® most of these victims either did not ask for congagion or
did not succeed in obtaining it in this way. Furthere there are
several cases pending before different courts: daims are
pending before the Labor Court, five before the istagtes’ courts,
and one civil tort suit before the district coushe should bare in
mind that the majority of victims of trafficking imwomen, and
particularly of those who have testified, never gstfar as civil

proceedings, either because they are anxiousumrtd their home

The defendant Igor Catz was ordered to pay NIS 2t&@ach of the plaintiffs in
the case within 90 days of the day sentence wasegasnd the defendant
Elizabar Rafaelov was ordered to pay one of thenfifts the total sum of NIS
5,000 in three installments, the first to be defgoksiwith the court secretariat
within thirty days. The defendant Simona Gluda wakered to pay a fine of NIS
5,000 to one of the plaintiffs, to be depositechwite court secretariat within 90
days.

% At first the aid was granted only to witnesses tfte prosecution who were
staying in the shelter, but later it was to be edé&sl to all victims of trafficking
in Israel

% Twenty women asked for assistance in obtaining Vieasesidence in Israel
for an extra year for purposes of rehabilitatioleven asked for assistance in
civil claims against the individuals who had trefiéd in them and six of them
received assistance, and the applications of fikeravomen are currently being
examined. Five women were given help in matterparsonal status and one
woman was aided in a case of execution of courerorihree women left the
shelter and the assistance was stopped. The ddtanisthe Report of the
'‘Ma'agen' Shelter for victims of trafficking for @8 Rinat Davidovitz,
Transparent Women, 2006.
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countries, or because they do not think there ys@oint to it as
they do not believe their traffickers will ever aally pay them
whatever compensation might be awarded them by cthat.
Indeed the traffickers in women are in no hurry pay
compensation — whether imposed on them in crimorakivil
proceedings. In some cases they flee the counhy, then the
women have no recourse for filing any claims agdimsm. As we
have stated, in many cases the victims of traffigkare deported
even before the court hearings against those wptiéad them
are concluded. The State of Israel pockets soméh@fmoney
awarded by the courts as compensation to victimsadficking -
money that has been paid by the traffickers - bszathe
authorities cannot trace the victims after theyehagen deported.

The fund for combating human trafficking and

rehabilitation of its victims

There are various funds in other countries to ioke@v
compensation for the victims of crime. No such ®irithve yet
been established in Israel, either for victims mine or for victims
of trafficking in persons. In deliberations hetdJuly-August 2006
by the parliamentary Law, Constitution and Just@mmmittee on
the text of the law banning trafficking in persomsjor to its
second and third readings, the nature of such weuiund was

% See remarks of Judge Bracha Ofir Tom to Knesset IGuwmstitution and
Justice Committee on 1.8.2006
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discussed. The authorities argued that any mdmatycomes into
such a fund should be used to combat human traficlprimarily
for enforcement of the criminal law and rehabilgat of its
victims. The human rights organizations argued ihavas the
responsibility of the State to finance law enforeain prevention
of crime and rehabilitation of the victims, and tthlae money in
such a Fund should go directly to the victims, sint was
generated at their expense. The response of the Sathis

argument was as follows:

"We do not believe it is appropriate, as a poliwy,
adopt the approach expressed in the working paper o
the non-governmental organizations — i.e. to alat
bulk of the money in the fund to compensating the
victims. ... Compensating victims of crime is a
complex issue on which a general policy arrangement
should be formulated that relates to victims ofmeriin
general. ... The concept at the basis of confiscaton
to restore the prior situation by returning theitfuof
crime to the public in general, not to individuadtims
of crime. Furthermore it is not clear what propamtiof
such a Fund is intended for compensating victims of
crime who did not file any complaint and did noesu
any traffickers. However the structure of the fund
the government motion complies with the purposes of
confiscation — i.e. to restore the profits of critoethe
public. ... It also complies with the international
conception regarding trafficking in persons, which
advocates combating this evil through the combined
instruments of enforcement, prevention and victim

56



protection, and views each of these objectiveseasgb
of importance in itself®

Finally, the draft bill stated that money forfeitdtbm
traffickers in women and fines imposed on them nmmal
proceedings would go into the Fund. This money woul
compensate victims who had obtained a verdict ofiscation (i.e.
the final judgment, after which there could be odHer appeals)
but received no financial compensation becausdr#igcker did
not wish to or was unable to pay. At least halfhef money in the
Fund would be allocated to rehabilitation of vicsimnd the rest to
purposes of enforcement and preventfbi®Ostensibly, this would
appear to be a significant move towards recognithegight of the
victims to receive money that was generated ar tiigiense. In
fact, the situation is very different. There aretmajor defects in
the definition of this fund: firstly - the money ithe Fund is
unlikely to ever reach the victims themselves. Hitigation creates
blatant discrimination between victims of traffingi and victims of
other crimes. Are the victims of other crimes expddo pay the
costs of prevention of the type of crime commitsgginst them, or
of police enforcement against those who harmed thBmvictims
of rape pay the police to catch their assailants?idit enough that

half the money in the fund is to be devoted to bdlation: are

7 Working paper of Ministry of Justice presenting fhssition of the State in
respect of the forfeiture regulation in the DrafilLan Prohibition of Trafficking
in Persons (amendments) — 2006. Written by Advo&tieila Inbar, senior
deputy Northern District Attorney and commissionfer criminal affairs;
Submitted to the Knesset Law, Constitution and destommittee on 13.8.2006.
% Clause 377e, Prohibition of Trafficking in Personsvl@mendments) — 2006
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battered women expected to pay for the sheltetshinase them?
In our view there is no essential difference betwde victims of
different categories of crime, and the money gededray victims

of trafficking should rightly be returned to thedirectly, not by
indirect means of prevention, rehabilitation and enforcamen
which it isin any caseincumbent upon the State to provide and to
finance. The authorities must not be allowed to @dt of pure
greed for in this sense their behavior is no d#ifeerfrom that of the
traffickers — i.e. once again to dispossess thenvscof trafficking
but, unlike the traffickers, to do it for ostensilplistified ends. The

purpose may be justified but the means are not.

Secondly, under the draft law, only money drawnmfro
forfeited property or fines imposed by the courif go into the
Fund. Money derived from income tax and from theiggle
against money-laundering and organized crime withain in the
possession of the State. The Minister of Justicduis soon to lay
down regulations for the conduct of the Fund, tog use to be
made of its assets and for the way they are tolloeated. In
formulating these regulations, it is important teabin mind the
source of the money, to remember that it is thg déithe State of
Israel to combat human trafficking at its own exgenas is the
case in respect of other criminal offences, natxiploit the funds

generated by the traffickers through their victims.
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Chapter V: International law —

comparative justice

The UN Declaration of Basic Principles of Justiaa f
Victims of Crime and Abuse of Power, which was addgn 1985,
called on member states to create a legal and #trative
infrastructure that would facilitate increased @#pation of the
victims in the legal process, provide them withalegid and
protection on any issue that might arise, inshes¢ their costs are
covered by those guilty of perpetrating the crirgaiast them and
that they and their families are duly compensaied. This
perception is also encapsulated in the Conventrawl up by the
Council of the European Union in 2088. Each of the signatory
countries to the Convention undertook to adopt thquisite
legislation and measures for ensuring that victimceive
compensation through the establishment of a spdaiad that
would be financed from forfeited assets that weguaed through
the crime and were used for perpetration of theneri The UN
Protocol to prevent, suppress and punish humarfickiaiy

determined that the States ratifying the Protoamliek undertake to

% Declaration of Basic principles of Justice for \ies of Crime and Abuse of
Power — 1985 — articles 8-17

190 Council of Europe Convention on Action against TcMing in Human
Beings
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incorporate measures in their legal systems torertbat victims of

trafficking are compensated for the suffering teegured:®*

The problems highlighted by the current researcthe-
difficulty in locating the property of traffickerand the fact that
states do not hasten to compensate the victimsgeafdr to take
the property, once located, into their own treasuniather than
allocate it to the victims of the crime — existather countries as
well. However there are countries where attempgsbaing made
to change state policy in the spirit of the UN Boatl. In the United
States for example, the law states that the cdwtld determine
the compensation to be paid to the victim on theishaf the
income derived by the trafficker, or the minimumgeawhichever
is the higher of the twt?

The Canadian Ministry of Justice set up a fundnideal for
victims of crime, to which human rights organizatimay apply to
finance services provided for victims of trafficginThe Canadian
government transferred $ 5 million to this fuifd.In Belgium, the
civil prosecution may pursue joint procedures witie criminal
prosecution in cases of claims for compensationil@\there have
been problems with collecting compensation paymeadiisdicated,
the courts have recently ruled in several casetstligavictims be

191 protocol to prevent, suppress and punish traffigkim persons, especially
women and children, Article 6.6. The State of Istasd signed the Protocol but
has not yet ratified it

192 victims of trafficking and violence protection a2000, #1593. Mandatory
Restitution.

193 hitp://www.state.gpv/g/tip/rls/tiprpt/2006/659881ht
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compensated from property forfeité. In Nigeria, a breakthrough
law has been enacted under which a fund is setntg which
forfeited assets are transferred; it is to be uspecifically to
finance the re-integration into society of the vig of trafficking.
The Nigerian law states:

"A trafficked person, irrespective of his immigoat
status, is entitled to compensation, restitutiord an
recovery for economic, physical and psychological
damages, to be met from the assets, if any, of the
convicted trafficker, which have been forfeited goaid

into the Victims of Trafficking Trust Fund. Thisrd is
established by section 54(3) of the At

The UN's 'Toolkit to Combat Trafficking in Persorssued
in 2006, states that traffickers in women oftenasai their assets
or transfer them to other countries, thus deprivimgr victims of
the possibility of obtaining compensation from th€fiThe United
Nations called on member states to seize all ptpmerd money
belonging to traffickers and use it to compenshégr tvictims, and
called for international cooperation in locatinglsyproperty. One
of the possibilities proposed in the Report is thaitims be
compensated from a fund, to be set up by the sthbewhich
would be transferred the taxes and fines colletima traffickers

and assets seized from them, contributions fronapidonors and

194 Human traffic, human rights: Redefining victim prot ection, Anti-slavery
International 2002.

195 Trafficking in persons (Prohibition) law enforcemeanid administration

16 Toolkit to  combat trafficking in  persons’, 2006,
http://www.unodc.org/pdf/Trafficking/toolkitOcto6.pd p.163.
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institutions, and funds from other state finansalirces®’ It is

time for Israel to put an end to the systematipassession of
victims of trafficking and set up to a fund thatliwpay them
compensation, in accordance with the principled town by the

United Nations.

97 bid. p. 165
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Chapter VI: Recommendations: the

principles for the proper use of money

derived from economic measures taken

against human trafficking

The law banning human trafficking broadened the nimep
of "Trafficking' and several amendments were passetterning
compensation for victims, including confiscationasfsets (here it
is stated that a judge who does not rule that itt@rvmust be paid
compensation will have to give a reasoned argunientthat
decision), and the establishment of a fund fordpecific purpose
of compensation. Though these are important amenigméhey
leave a lot to be desired. We welcome the use afi@oic means
to combat human trafficking alongside other meant o
enforcement, prevention and rehabilitation. Howeifeéhe State of
Israel wishes to avert a situation in which theesteehaves like the
traffickers, by pocketing the money that rightlyosld go to the
victims of trafficking, it must take several stepgjich we specify

below, to give the victims direct access to sucidfu

Compensation under criminal procedure

Under the law banning trafficking in persons, thaurts
may impose compensation to the ludicrous amoumii8f 2,000-
3,000 in a criminal proceeding and this frees tHem imposing
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mandatory redress. In addition to the impositionaominimum
sentence of imprisonment for the crime of humalffitiang, the
penal law should also determine that the minimale raf
compensation be no less than 50 per cent of thenmiax amount
under the existing law —i.e. NIS 114,000. It idyotihrough such
compensation, anchored in the law, that victimsrafficking can
be protected against arbitrary judgments by thewuarinstances of

the courts.

e The penal code should state that, as is the caefines,
failure to pay compensation is cause for imprisomme&hat
would be helpful not only to victims of traffickingut also to

victims of other crimes.

e  The courts should give more consideration to theditmn of
the victims and less to the situation of the offemdThe
economic situation of the accused should not imphet
criteria for awarding compensation to the victith.

e The State Attorney's Office should insist, in thentext of
plea bargain settlements, that compensation bedagdo the
victims and that the funds for compensation be diégad with
the court before judgment is handed down, so asnture

that it is duly paid.

198 | this matter see recent Judgment of SupremetCou - Criminal
Appeal 5761Mejadelawi v. State of Israel 24.7.2006
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o In cases where there is no plea bargain settlernenthere
the plea bargain leaves it to the discretion of ¢bert to
determine the penalty, the State Attorney's Officeuld seek
a report on the victif® so that the court can rule on the

amount of compensation (s)he should be awarded.

o The State Advocacy should determine a regular piuresfor
the transfer of compensation to the victims aftexyt have
been deported. Such transfers today are implemebyed
various organizations, and when the women canndduosd,

the money, which is rightly theirs stays in thdestzoffers.

e The traffickers should be obliged not only to pay
compensation but also to bear the high costs obtleeseas
transfer of such compensation to victims alreagyoded. An
amendment to this effect should be included inl¢igeslation
since in the existing situation; the courts areawdghorized to

do so'*?

199 Clause 187(b) of the Criminal Procedures Law (comdbiNersion) — 1982

states that, when the court indicts a defendamt s#x crime, it is authorized to
order that a report be presented on the conditicheovictim of the crime and

the damage he suffered as a result of the crimeoing to clause 18 of the
Rights of Victims of Crime Law — 2001, the victim afcrime may submit a

written declaration to the examining body or to #itorney, specifying all the

harm and injury caused him by the crime, coverihgsical and mental injury

and loss of property; and the attorney must subuth a declaration to the court
in the pleading on sentencing of the defendant

110 The 'Woman to Woman' association on 15.102006 aphbeshthe State

Attorney on this matter. The State Attorney's Offieplied that the court is not
competent to order that the defendants bear thés oofs the transfer of

compensation payments, but notice to this effest lbeen sent to the District
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Civil claims aqgainst traffickers

e  Witness testimony in court, where the defendam default
should be allowed not only in civil claims, as etcase
today, but also in criminal proceedings.

e  Victims of trafficking should be granted visas taysin Israel
as long as civil proceedings against their traffrskare going

on.

e  The Ministry of Interior should enable victims aafficking
who were deported from Israel while their claimsaevbeing
heard to return in order to testify, or for othepgeedings
necessary for the conduct of their case. This shbaldone
without imposing difficult conditions, such as rétugy them

to deposit a high sum as bail.

e The State Attorney's Office should inform victimg o
trafficking of the seizure of assets of their tigérs, in order

to enable them to demand compensation from thastsas

Attorneys who will inform the judges of the coung the issue (letter from
Yehoshua Lembrg, Deputy State Attorney on criminahtters, dated
30.10.2006).
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The fund to combat and prevent human trafficking

and for rehabilitation of its victims

The law banning human trafficking states that nyone
originating in fines and forfeited assets generdtgdhe crime of
trafficking in persons should go into this Fund,ieth is to be used
for the following three purposes: to compensatdim& whose
traffickers failed to pay them the compensation rald them by
the courts; to rehabilitate victims of traffickin@t least half the
money in the Fund is to be allocated to this pugpa@sd to help
prevent trafficking and aid in the enforcementlaf taw against it.
We believe that the actual establishment of thedFuer se shows
that there has been considerable progress, butitthgiroposed

form should be amended in the following ways:

. The rehabilitation of victims of trafficking and fencement
of the law banning trafficking should be carriedt @t the
expense of the State of Israel. Just as it wouldogour to
anyone that a rape victim in Israel be require@ay for the
police handling of her complaint, victims of traling
should not be required to finance the efforts dbmrement
and rehabilitation. This is particularly so, as stoefforts
began only years after the crime of human traffigkibegan
in the State of Israel, years in which the Statedd a blind

eye to it and benefited from the monies that itigtd.
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o In order to extend the sources of the Fund andréogmt a
situation in which the State unjustly disposseskesvictims
of money to which they are entitled, those soursiesuld
include monies taken from traffickers in women, sus
income tax and municipal rates. It is not the ndiveabasis
of the origin of the money that is relevant heréemnms of its
being included among the sources for financingFimed, but
the actual connection of that money to the offensbgch
generated the profits - at the expense of themwiclin every
case in which it is proven that the money was @erifrom
trafficking in persons, it is right that this monbeg used to

finance the Fund (as in the case of $hleocken Verdict)*

e All the property found in the possession of a tc&ir should
be seized at the time of his arrest, so as to thavar efforts

he might make to conceal it.

o Seizure of profits should be determined in the law,the
basis of the assumption that the trafficker mageocéit from
the trade in human beings, and he should be retjtirgpay
compensation. A trafficker who seeks to negates thi

assumption will have to prove that there was nditpro

e An 'Index of Damages' should be determined accgrdin

which the victim of trafficking will be compensate8uch an

1 Criminal file (Tel Aviv) 3635/10State of Israel v Shocken Ltd, (sentence
given 17.3.2005).
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'Index of Damages’ would facilitate the paymentthg Fund
of compensation to a victim of trafficking wheny fearious
reasons, it is not possible to charge the traffieke.qg. if they
have fled the country, have already been senterioed
imprisonment by the testimonies of other victims,where

the victim does not wish to testify).

When a person who is a suspect or has been acofised
human trafficking charge has infringed the termdait and

fled, the bail money should be forfeited and transfd to the
Fund.

Entitlement to payments from the Fund should be emad
retroactive, so that victims of trafficking who weeawarded
compensation in the period from 2000 to the time Fund
was established, but have not been paid, receive du

compensation from the Fund.

The committee managing the Fund should be composed
representatives from various disciplines, primardgcial

welfare and mental health, and of human rights ruegdions.

There are various governmental and legal agenci@shw
tend to perceive the State of Israel as the rectinvi of
trafficking, while regarding the victims themsehas 'aiding
and abetting' a crime that prejudices state secuaiid
requires the investments of huge resources. Tdmnseption,
which justifies the transfer of confiscated asdetshe state
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Treasury rather than to the victims, is unacceptadhd
should be uprooted. The only way to do that isaoug on
explaining the true nature of human trafficking atie

suffering inflicted upon its victims.



Conclusion

Seizing the assets of human traffickers and transée
them to the State in the context of the econommaeggle against
trafficking is perceived in Israel to be a legadartal means to
uproot such trafficking. In so doing, the Statdssael in fact adds
insult to injury for the victims of one of the masdvere crimes that
are perpetrated at this time in its territory, whdverlooking the
manner in which those assets were acquired byraffieckers. The
arbitrary seizure of money that rightfully shouldldng to one of
the weakest groups in the population — if not theakest — is
unacceptable, to put it mildly, even when such messare taken
for the worthy cause of preventing trafficking ahd rehabilitation
of its victims. Just as the victims of other crinag@e not required to
bear the costs of police action pertaining to thmes that were
perpetrated against them, victims of traffickingosll not be
required to finance the struggle against the cricoenmitted
against them; and just as battered women are noiresl to pay
for the shelter in which they are housed, the Migi®f Social
Welfare has no acceptable justification for usihg tmoney of
these women to finance shelters for victims officking.

There is no doubt that the economic struggle agaumsan
trafficking is a just one since there is no reafmrthe criminal to
be rewarded, but the money should be earmarked thHer

appropriate purposes. It is certainly not apprderia regard the
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money made from the crime of trafficking as juse anore source
of state revenue, even though such revenue casdukhy the State
to combat trafficking. Confiscation of the assetgraffickers, or

their being requisitioning by the State by someeptmeans, is
effectively at the expense of the victims' rightrézeive payment
from the money made by their traffickers from exjihg their

bodies, and in that sense it amounts to unjustifisgossession of
the victims. The State of Israel should make dsesaesources in
the struggle against human trafficking and in tekabilitation of

the victims, and not be dazzled by the huge amaafimsoney that
are produced in this category of crime. Even aftexh money has
been seized from the criminals, it does not abstieeState from
its basic obligation of reimbursing the victimsy that money was

generated through their unscrupulous exploitation.
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