Worker's Hotline | Hotline for Migrant Workers

Freedom Inc.

Binding Migrant Workers to Manpower Corporationdsrnael

August 2007

X x
4
*

L 2'S

*
* e K

This project is funded by the European Union






Written by Jonathan Berman

Research and statistics Tal Dagan
Editing Tomer Karman
English version by Ami Asher
Kav Laoved

An organization assisting disempowered workers eyga in Israel — migrant workers, low-paid
Israeli workers and Palestinian workers. The NPI[pshprotect the legal rights of employees. The
individual assistance it provides includes filingnklreds of suits against employers in the labor
courts, and telephone and online counseling byntekrs. Publicly, Worker's Hotline exposes
and publicizes cases of worker exploitation thptesent systemic failures. Finally, the NPO
conducts empowerment activities among its constiigs and initiates legislation.

Tel.: +972-3-6883766; Fax: +972-3-6883537

Email: email@kavlaoved.orq;iWebsite:http://www.kavlaoved.org.il

Hotline for Migrant Workers

A nonpartisan and not-for-profit organization patieg the rights of migrant workers, refugees
and victims of trafficking in humans in Israel,aorder to create a more just, egalitarian and
democratic Israeli society promoting tolerance pratection of the weakened. The NPO provides
information about legal rights, legal and paralegalnseling and representation. It also acts to
raise public awareness and change government polityese issues in order to prevent the
establishment of modern slavery in Israel. HMWrigtgfully dependent on the labor of
volunteers and the kind support of private indidduand funds, headed by the New Israel Fund.
Tel.: +972-3-5602530; Fax: +972-3-5605175

Email: info@hotline.org.ij Website:http://www.hotline.org.il

Acknowledgements

We would like to thank Keren Alter, Nili Gurin, DarDagan, ldan Halili, Emi Saar and Dana

Shaked-Halutz for their substantial contributiomshiis report.

This document has been produced with the finaressistance of the European Union. The
contents of this document are the sole resportsitufithe Hotline for Migrant Workers and Kav
LaOved and can under no circumstances be regasieeflacting the position of the European

Union.
© All rights reserved to Worker's Hotline and thetlhe for Migrant Workers. Printed at Top-Print,20



Table of Contents

L. INTTOAUCTION ittt e et e e e e e e e e e e e e seeareeeeee s 5

280 == Lo o | {0101 o 1 PSPPSR 7
2.1 The Employment of Migrant Workers in ISrael..............ccccceeeiiiienneenennnen 1o
2.2 The "Binding" Arrangement ...........ccccvvevieeeemeeeeeeeeenns NN APR T30 1ARAw9

3. Employment by Manpower COrporations..............ouuvevuvuuriiiiiiieeeeeeeeeessieseeeeeeeee 14

3.1 The New Arrangements and Their Background ...naza 0K moansen IR 14
3.2 The "Corporate Arrangment” in the Constructiont8eC...........ccooeeeeeeeieiieeeeiinnnns 15
4. The "Corporate Arrangement” in the Construction Sector: Theory & Practice ..18

4.1 The Arrangement’'s SNOMCOMIGS .. ..uuiiiii e ee e 18

4.2 The Arrangement iN PracCliCe................ e eeeeeeeeieeeeeiiiiiiissss e e e e e e e e e aaaanaeens 25
Recruitment Abroad ..............oovviiiiiiiimeeeeni NI TN TIIRCT IIRA2S
BrOKErage FEES......uiiiiiiiiiiiiii ettt 26
Working Conditions iN ISFael ..........cooiiiiiiiieees e 28

The Binding Persists: Same Difference..................c.ccocciiiivivineen. 30
Withholding INfOrmation..............euueuiiii e 31
Changing Actual Employers and Manpower Corporations........................32
Difficulty Receiving the Deposit MONEY..........ccvviiiiiiiiiiie e e 34
Sanctions against Manpower Corporations............N 7% 71K 79125057 R3S
State Profits from the New Arrangement and theisidenaTam 798 7532007 Rw37
5. The New Arrangement in the Nursing Sector............. DT TR e INoaw40
5.1 On the "Formulation" Requirement — a Chroniclé€ofcrastination ................. 40.
5.2 The Nature of the New Arrangement..........cccccc...DTTAM IR 579125057 IARA4 ]
5.3 The New Arrangement's Shortcomings..........c......NT31% IR 7932507 1ARw44

6. Summary and Conclusions............c.cccceeeeveveviiiiii e DT TN IR0 NS 3



1. Introduction

In May 2005, following many years in which migrambrkers were employed based on the so-
called "binding arrangement"” the State of Isragldmeimplementing a new employment system in
the construction sector. Recently, it also begdormulate new arrangements for employing
migrant workers in the agricultural, care-givinglandustrial sectors, which are supposed to

replace the current employment system in theseisect

According to the former arrangement in the consimacsector, any migrant worker working in
construction was directly employed by his contrgcad therefore, resigning or being fired meant
losing one's residence permit, and becoming agaillalien liable to arrest and deportation.
According to the recently adopted employment areamgnt, on the other hand, migrant workers
are employed by manpower companies (or "corporgtionofficial parlance), whereby they are

ostensibly allowed to change employers.

The present report seeks to examine the new emplalysystem in the construction sector, after
having been in force for about two years. Our dbjeds to assess any changes since May 2005,
and in particular, to ascertain whether the moveniployment by manpower corporations has
indeed improved the wages and working conditionsush employees, and whether it has
remedied the severe exploitation of workers emplayeder the previous arrangement. The report
also assesses whether, in enacting the new empid\system, the State of Israel has broken the
"chains" binding migrant workers to their employarsthe new system remains just another form

of "binding".

Beyond examining the abstract principles of the rewployment arrangement compared to the
old, the present report explores the actual imptaati®n of the new arrangement. This is based on
the analysis of in-depth interviews with dozensnigrant construction workers conducted by the
Hotline for Migrant Workers and of hundreds of cdaits filed against manpower corporations

by their employees through the Worker's Hotlineapiigation.

The report also analyzes the new employment arraegein the care giving sector. Since its
actual implementation has been repeatedly putyo#fuihorities, and since it is not yet in force at
the time of this writing, the present project contat evaluate empirical findings related to care

giving employees. Therefore, we will only revieveth in general terms. Finally, in other sectors



of the Israeli economy where migrant workers arglegred, the new employment arrangements

have not yet even been determined, so that wenaiilbe able to refer to them here.

The present document is the conclusive report @remual project spanning the period July 2006
to July 2007. In March 2007, an interim report wablished (in Hebrew only), outlining the
nature of the new system based on an analysistafcddected during the project's first six
months. The present report analyzes not only tposleninary data, but also new data collected
over the second half of its lifetime. The interigport referred exclusively to the construction
sector, assuming more data on the new employmearigements in the other sectors could be
collected by the end of the project year. As alyeméntioned, however, the State of Israel has yet

to meet its obligations in terms of the deadlir@sehacting those arrangements.



2. Background

2.1 The Employment of Migrant Construction Workersin Israel

Before we begin to discuss the employment arrangend Israeli migrant workers, we
present a brief historical review of the employmanigrant workers in Israel. Ever since the
occupation of the Gaza Strip and the West Banl@Bi71 most construction and agricultural
workers in Israel were Palestinian residents ofQeupied Territory who were issued with entry
and work permits. Following the Firttifada, however, the Gaza Strip, and later also the West
Bank, were subjected to closure, significantly ting the number of work permits. At the same
time, huge immigration waves from the former Soldeion led to prosperity in the construction
sector. Consequently, organizations such as thecksfon of Contractors and Builders began
pressuring the Israeli government to allow theyeatmmigrant workers.Accordingly, from the
early 1990's onwards, the Israeli authorities begaruiting migrant workers to meet the

employers' need for cheap manpower to replaceoftthe Palestinians.

Israeli authorities perceived the entry of migrantkers into Israel as nothing more than a means
to serve the end of market demand for low-costrlaBonsequently, migrant workers are brought
to Israel and employed here under conditions dedtio perpetuate the temporary and provisional
nature of their role in the labor market, and radés$ in generaﬁ,and to restrict them to a limited
number of sectors — construction, agriculture, givang, manufacturing and low-level services —

characterized by low pay.

Prior to 1996, no significant numerical caps wereced on the entry of migrant employees. In
that year, however, the government adopted a néiaypaf reducing the overall numbers of
migrant employees, believing them to represenoavigig phenomenon with significant and
negative socioeconomic implicatiohscluding the exclusion of Israeli citizens frohetlabor

market due to their relatively high employment s8Starting that year, Israeli labor policy has

L A. Kemp and R. Reichman, "Migrant Workers" in Erdnformation about Equality, Vol. 1@une 2003), Adva
Center (in Hebrew); A. Kemp and R. Reichman, "Aditim a Jewish State — the New Politics of Migratdrork
in Israel,Israeli Sociology, G2001), 79, 86 (in Hebrew); D. Bartram, Foreign Wés in Israel: History and
Theory,International Migration Revieywol. 332), 303;D. Bartram, International Labor Migration: Foreign
Workers and Public PolicgPalgrave Macmillan, 2005), pp. 66-97.

% Guy Mundlak, "Workers or Aliens in Israel? The BaBontract and the Democratic Deficit’egal Reviews,
27(2003) 423, 433-34 (in Hebrew).

® Report by the Interministerial Committee on Plaignihe Employment System of Alien Workers in Israed
Conditions for Issuing Permits for the Employmeh&ben Workers (August 2004), p. 12.

* Bank of Israel Report 1997, pp. 117-121 (in HeBrew



been guided by the conception that "decisive attimunst be taken to reduce the numbers of
migrant employees in the Israeli labor market, riheo to allow more Israeli citizens to participate
in it.°> This conception informs government policies bathaerning the number of employment

permits allotted and concerning arrests and defamtaof migrant employeés.

As seen in Table 1 below, despite this new, exchesly approach adopted in 1996, until 2001 the
number of migrant workers continued to rise. Thamefin 2002, a new body was created — the
Immigration Authority — and charged with arrestengd deporting "illegal” migrant employees.

Following its early and decisive activities, themwher of migrant workers in Israel has indeed been

reduced.
Table 1
Migrant Workers in Israel in 1997-2006 (in thousand)

1997 1998 1999 2000 2001 2002 2003 2004 2005 2006
Construction sector 57 44 36 34 44 27 23 20 15 15
permits®
Migrant cons. 11 20 23 27 30 48 23 No No No
workers without figures figures figures
permit®
Total no. of 68 64 59 61 74 75 51 No No No
migrant cons. figures figures figures
workers™®
Care giving sector 12 14 14 22 34 39 39 34 37 39
permits™
Total number of 150 164 184 214 248 232 208 188 194 189
migrant workers®

® Bank of Israel Report 2005, pp. 164-165 (in HeBrew

® On this policy of reducing the numbers of migrantployees in Israel from a legal standpoint, segHustice
Court 9722/040olgat Jeans Ltd. and 50 Others vs. the Stateraél$Verdict, Dec. 7, 2006); Tel-Aviv (District
Jerusalem) 4410/08hani ADA Ltd. et al. vs. S@¥erdict, Dec. 3, 2006).

" Importantly, the data shown in Table 1 do notudel Palestinian workers residing in the Occupieditbeies,
who've been continually employed in Israel, albei relatively limited extent. The issue of Pateéanh workers
is beyond the scope of the present report, not lEsause their employment system is basicallydifft from
that which is discussed here.

® The data on the number of permits actually alktbiite1997-2005 have been taken from a summary 04 2y
the Unit for Alien Workers, appearing in the Mimisbf Industry, Trade and Labor's website
(http://www.tamas.gov.il/NR/rdonlyres/ODC08C38-414913-AC29-B2663FD0O9FA8/0/sum2004.Jo€he
number of permits for 2006, seen in the table s determined based on the construction emplayfigenes
for 2006, predetermined in Government Resolutiadl30January 6, 2006. Importantly, this last figisraot
necessarily precise, since reviewing earlier gavemt resolution points to a gap between predeternémd
actual figures in many cases.

° Andorn Committee Report, p. 20.

1% pid.

" permits figures in the care giving sector are thasedata presented in the report of the Interr@ris Team
on Reviewing the Care giving Sector, Septembef862p. 2.

2 Bank of Israel Annual Report, 2001, p. 117; Bafkstael Annual Report, 2005, p. 168.

13 Bank of Israel Annual Report, 2006, p. 170 (in kst).




2.2 The "Binding" Arrangement

As already mentioned, until May 2005, migrant camgion workers were employed under
the so-called "binding" arrangement. Today, thisgement also applies, at least in principle, to
migrant workers employed in the agricultural, cgirgng, manufacturing and services sectors. The
new arrangement in the construction sector is pteddo release the workers from their binding,

but as we shall see below, this is very much irbtiou

According to the new arrangement, Israeli citizensrested in employing migrant workers should
apply to the Alien Workers Unit of the Labor Servior employment permité.According to the
binding arrangement, the identity of any migrantken's employer is determined prior to the
former's arrival in Israel; the residence pernstisd to migrant workers is contingent on working
for that specific employer, and until recently, #raployer's name even used to be imprinted on the
worker's passport upon arrival in Israel. Accordiaghis policy, any disruption in labor relations
such as employer bankruptcy or demise, employeégnatson or dismissal, automatically led to
revoking the migrant worker's residence permitituy him into an illegal alien and exposing him

to possible arrest and deportation.

Migrant workers employed under the binding arrangeinare thus exposed to a harsh reality of
severe and continuous violation of their fundamigmsanan rights. The arrangement undermines
their bargaining power vis-a-vis their employeiacs the linkage between employer identity and
residence permit further weakens he already wesierin the employment relationship. Protected
by this binding arrangement, employers can delgyneat, underpay, avoid providing social
rights, demand overtime, refuse leaves, house ¢ngoyees in terrible conditions and illegally
deduct portions of their pay. Employees who attelegpl action to protect their rights are usually
fired, and consequently lose their residence permhius, many employees are forced to keep
working for exploitative employers in order to rietéheir legal status, while other prefer to walk

away and risk arrest as illegal aliens.

Employers often choose to "relocate" their emplsy&smployers who do not require the services
of all their workers in certain periods of the yesrch as farmers growing seasonal crops or
contractors experiencing temporary downturns, offéer their workers' services to other

employers. In many cases, employers are moved@domstruction sight or field owned by another

1 Until May 1, 2003, the Labor Service was directlythorized to allot migrant worker employment pésmi
Following Government Resolution No. 2327, July 802, and after the addition of Art. 1(13) to theefl
Workers Act, 1991, in 2002, this authority was deled to the Alien Workers Unit of the Ministry lofdustry,
Trade and Labor.



employer without realizing this. In other casegythave to accept the "relocation" in view of their
original employer's power to dismiss them and them into illegal aliens. Thus, the binding
arrangement means that such "relocated" workersargidered to have violated the conditions of
their residence permit. Any migrant worker caugbtking for an employer who's not his

"registered employer" is liable to arrest, lossasidence permit and deportation.

The binding arrangement means that many migrankeverarriving in Israel lose their residence
permit and are deported even before having conptée period of their expected employment in
Israel. As a rule, migrant workers are permittedeside in Israel for the purpose of work for no
more than five years and three morithislost migrant workers arriving in Israel naturadiypect

to work here for several years. They are recruitdtieir countries of origin by manpower
corporations or brokers who charge between $5,88020,000 for their services — a veritable
fortune in the developing world. Many migrant warkere forced to mortgage all their assets or
take loans from friends and relatives, and in ttey gnarket?® In some cases whole families or
even villages collect the necessary funds. In roasgs, all the money earned by the migrant
worker during their first few months, or even yedamdsrael is dedicated to repaying such loans.
Losing one's residence permit as a consequente dinding arrangement before having managed

to repay one's debt often spells a disaster fomiigeant worker and his family overseas.

In view of the severe violation of migrant workeights due to the binding arrangement (and for
other reasons as well), it was attacked from margctions. As early as 1998, The State
Comptroller's Annual Report criticized its tendenioyncrease the dependence of migrant workers
on their employers and prevents free competitiawden employers for the services of migrant
workers!’ Several annual Bank of Israel reports also cri¢idithe arrangement, and more recently,
it was also attacked by the Advisory Committee @viBwing the Israeli Immigration Policy,

which labeled the binding arrangement "cruel" tasdentures workers and prevents many of them
from repaying the debts they have been forceddarim order to finance their arrival as legal

workers in Israel. Accordingly, the committee reecnemded that the binding arrangement be

!5 Sections 2(a)(2) and 3(a)(a) of the Entry to Isat, 1952. Nevertheless, the Minister of the titeis
authorized to extend the stay of migrant workerplegred in the care giving sector beyond that penwten
replacing this worker would severely harm the patewell-being, and assuming certain conditiomsraet
(Section 3(a)(b)). The minister is also authoritedxtend a migrant worker's stay in Israel "urspegcial and
unique circumstances of contribution by the migsaatiker to Israeli economy or society” (Section)3@1).
'® See State Comptroller and Ombudsman Report 53B|, 2@ 2003, p. 649 (in Hebrew).

7 State Comptroller and Ombudsman Report 49, p(279ebrew).
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revoked, and that migrant workers be permittedday and work in Israel for a period of three

years, with an option for a two-year extensidn.

Consequently, the injustices of the binding arramgiet were slightly "softened” by two
procedures, but even these were not enough tomgreiaation of basic human rights. The first
procedure — "transfer from one employer to the 8thenables the migrant worker to work for a
new employer under very limited circumstances. 3éeond — "closed skies" — was promulgated
following the government's decision to preventeh&y of any additional migrant workers in July
2002*° This procedure allows an arrested migrant woreehew his residence permit and be
"replaced" under an Israeli employer in constructo agriculture. This allows for "whitewashing"
migrant workers whose residence permit has beavkeglfollowing their resignation, dismissal or
"relocation” by their employees. This procedure akso be operated only under very limited
circumstances. Most importantly, it declares irojpgning statement that "the objective of this
procedure is to provide a solution for employefféesing from labor shortage... This procedure is
notintended to provide an employment solution foemhvorkers interested in continued

employment in Israel" (our emphasf§).

Despite the fact that most migrant workers who efisto take advantage of these new procedures
and be placed under a different employer are victifthe binding arrangements which has denied
them a series of fundamental human rights and tuded them to their employers — turning them,
in practice — into illegal aliens, the proceduregevapplied to a very small number of cases,
raising the suspicion that the Ministry of the hiteis interested in nothing but reducing the tota
number of migrant employees in Israel. In theirazaty as administrative courts, district courts
faced hundreds of pleas against the ministry, fahg refusal by the latter to enforce the new
procedures. They failed the test: in most casescdhirts countenanced decisions by the Ministry
of the Interior to deport migrant workers who'vetme illegal aliens strictly as a result of the
binding arrangements. These fairly uniform coulings served to justify and reinforce the binding

arrangement, as they seemed to adopt its impéitiarale?*

In June 2002, six human rights organization appe@iéhe Supreme Court, in its capacity as the

High Court of Justice, to revoke the binding poliltye to the severe violation of human rights it

'8 The Advisory Committee on Reviewing the Israeliigration Policy, Interim Report, February 7, 20p6,

13. This report was submitted already after thisinimplementation of the new manpower corporatiased
employment policy.

! Government Resolution 2328, July 30, 2003.

%% Closed Skies Procedure — Amended June 1, 2004s-2\8.

2 Amiram Gil and Yossi Dahan, Between Neo-Liberalsna Ethno-Nationalism: Theory, Policy and Law with
respect to the Deportation of Migrant EmployeesifisraelLaw and Government (2007), 347 (in Hebrew);
Oded Feller and Jonathan Berman, Shame o®ldbs May 16, 2005 (in Hebrew).
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entails. After almost four years of deliberatiott® verdict was rendered in March 268 its
verdict, the High Court of Justice accepted thesippts' claims. Justice Edmund Levi stated that
the binding arrangement is in violation of a sedémalienable fundamental migrant worker
rights, including the right to dignity, the rightt kiberty and the right to autonomy and freedom of
individual action, and leads to the "effective anment of the right to resign". In his own opinion
appended to ruling, Justice Michael Cheshin evélactcthe binding arrangement "a modern form
of slavery"”, and insisted that under this arrangapntee migrant worker becomes his employer's

"vassal".

The court stated that "the respondents... are herallsd upon to formulate a new employment
arrangement — of a more balanced and proporticatat@ — in reference to migrant employees in
these sectors [agriculture, care giving and manufing], which will not be based on binding the
worker upon his arrival in Israel to a single enyglg and avoid linking the act of resignation with
any sanction whatsoever, including loss of legatiust in Israel”. The respondents were required to
do so within six month& Since this ruling was rendered about a year afteew employment
arrangement was enacted in the construction sebtcourt avoided ruling concerning the legality
of this new arrangement, but commented on it, spigiraises certain difficulties, and even
recommended that some of its details be revieit®de will refer to the court's comments on this

matter below.

To complete the picture, note that despite thetfadtat the time of this writing, the deadline lsgt
the High Court of Justice for implementing a newpsyment arrangement instead of the old
binding arrangement has already transpired no meplayment arrangement has yet been
implemented in the agriculture, care giving and afacturing sectors. On September 28, 2006,
two days before the court's deadline, the Statsra€l requested an extension. It informed the
court that it had met the deadline concerning tirecalture and care giving sectors, since new
employment arrangements had been "formulated" atim&w arrangement will be in force in the
care giving sector in January 1, 2007, and in grecaltural sector in April 1 of that year. As for
manufacturing and services, the State notifieccthet that no new arrangements have been
formulated yet since only few migrant workers amgtyed in these sectors, so that "the problems
involved in the binding arrangement... are not ageaes in other sectors of the economy”, and

that "an extension of several more months" is megiutio formulate new arrangements for these

%2 High Justice Court 4542/08/orker's Hotline et al. vs. State of Isralarch 30, 2006. (The appeal was
submitted by Worker's Hotline, Hotline for Migranorkers, Association for Civil Rights in Israel, y&licians
for Human Rights — Israel, Adva Center and the Cament to Peace and Social Justice Organizatiautiir
the Tel-Aviv University Law School Law and Welfapeogram).

23 bid. par. 62 of Justice E.A. Levi's ruling.

**Ibid. par. 61 of Justice E.A. Levi's ruling.
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sectors” In practice, however, no new employment arrangémes implemented in these sectors
at the times reported to the court, and at thiatgois still unclear when exactly they will be

implemented.

%% State's request for extension in ruling 4542/0Bnsitted on September 28, 2006, Section 9.
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3. Employment by Manpower Corporations

3.1 The New Arrangements and Their Background

Based on a resolution by the Israeli governmetite Minister of Finance appointed an
interministerial team (hereinaftehe interministerial teanor the Andorn Committg¢e¢o formulate
a resolution that will "make the employment of aligorkers more costly, ensure fair conditions
and proper oversight on their employment and pmwaid appropriate solution for the issue of
transfer of alien workers from one employer to Aeot The working assumption of the
interministerial team, as expressed in a reponnéiied on August 5, 2004 to the Minister of
Industry, Trade and Labor is that a new employragr@ngement is required in order to "let market

forces operate freely so as to assist the governimeeaching its objectives”.

Space limitations prevent us from detailing all tbem's recommendations, as they cover more
than 50 pages. In its executive summary, the An@ammmittee recommended that migrant
workers will no longer be employeidirectly by their actual employers, buidirectly by manpower
companies (dubbed "corporations”). The team recamdierd that a limited number of manpower
corporations be allowed to employ a certain nundbenigrant workers (500-2,000) in a specific
sector. It also recommended not issuing any mogd@ment permits to the actual employers.
Under the proposed arrangement, the manpower aiipomwill be held primarily responsible for
ensuring payment and appropriate employment camdifibut if it failed to do so, the actual

employer will have to do so, and will be held boivically and criminally liable in that regard.

In addition, the team recommended that following aldoption of this proposed system, the
migrant workers' employment conditions will be sdigd to more stringent oversight, through
transparency of the manpower corporations' accamtdgyovernment access to their computerized
systems. Nevertheless, the team's approach waghbkagirimary enforcement tool should be the
economic incentives created by the proposed sygtesyistem which operates properly thanks to
economic incentives, and not due to the existehegwatch dog' running around, is expected to
operate more efficiently and appropriatel§The team also recommended a series of fees and
duties to cover, at the very least, the differepesveen the cost of employing an Israeli worker

and that of employing a migrant worker, so as thuce incentives to prefer the latter.

Although the committee stated that they "view eimgumigrant workers fair conditions as an
indispensable condition”, and that they "believs thatter must be reemphasized"”, their actual

conclusions show that migrant worker rights weriés&i" by bureaucratic expediency. Thus, for

% Government Resolution No. 1141, December 12, 2001.
" Andorn Committee Report, p. 2.
28 Andorn Committee Report, p. 49.
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example, the option of allowing the migrant work@move freely among manpower corporations
was rejected, and the recommendation was to deteraaminimal duration of working for a
corporation, since "free" mobility between corpamas "involves accounting related to the permit

fees... and additional bureaucratic procedufgs".

Moreover, the report shows that although the suggesf completely abandoning the "binding" of
migrant workers to their employers and allow freghitity between employers has been discussed,
other interests eventually prevailed. The interstarial team reasoned that the objective of
ensuring that migrant workers leave Israel on tiwerrides the workers' basic rights and that "free
mobility of alien workers between employers wi@lprevent, in practice, any possibility of
accumulating sums on his behalf, to be given onlgandition that he left Israel, which would
preclude one of the most efficient incentives fettigg workers out of Israef®. Moreover, the
objective of making the employment of migrant waskenore costly (as opposed to raising their
wages) in order to encourage the employment oélistéizens also overrode the migrant workers'

basic rights, as further explained below.

In August 2004, ten days after the submission efAhdorn Committee Report to the Ministers of
Finance and of Industry, Trade and Labor, the gowent adopted the reports regarding workers in
the construction sectdt In its resolution, the government enjoined theveht authorities to make
sure the new arrangement recommended by the comenstimplemented in the construction
sector by March 1, 2005, and stated that "a sepdiatussion will be held in reference to the

agricultural sector".

3.2 The "Corporate Arrangement" in the Construction Sector

Implementation of the new employment arrangemettiénconstruction sector — or the
"corporate arrangement” — began in early May, 2085that time, employees were offered the
opportunity to be registered as manpower corparaiaployees by June 15, 2005. Importantly,
the appeal against the legality of the "bindingiagement" referred to above was not yet ruled
upon. During the deliberation of this appeal, ptothe formulation of the new employment
arrangement, the state often requested to delayling due to the "staff work" conducted at the
time concerning the formulation of the new arrangetin the construction sector. The court

judges recommended in oral discussions for the statollaborate with the appellants in

2 Andorn Committee Report, p. 47.
% Andorn Committee Report, p. 36.
%1 Government Resolution No. 2446, August 15, 2004.
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formulating the arrangement, but in practice, trecpdure which determined the principles of this
arrangement was formulated without any such comscyt, submitted for their comments at the
end of April 2005 only after its writing had beewngpleted, and published in its final and binding
version in the Ministry of Industry, Trade and LabdMITL) website several days thereafter,
before the appellants' comments had been receiVednew employment arrangement was thus
shaped by the relevant government ministries witloy participation by the organizations which

represent the migrant workers' interests and rjgiaisto mention the workers themselves.

The said procedure's title was Procedure for Enmpipslien Workers by Manpower Contractors

in the Construction Sector. At the end of 2006\ased procedure was published, which came into
force on January 1, 2007. These procedures are lgnigthy, so that they will only be summarized
here. The procedures established a triple-basetbgmpnt method, in which Israeli corporations,
whose sole purpose would be to employ migrant coason workers, would be permitted to act as
manpower contractors in this sector subject toildetaonditions. Migrant construction employees
would be actually employed by construction contsestbut registered as corporate employees.
The procedures determine the system of allottingnjie to corporations, so as to give preference
to corporations interested in employing a large beinof workers. The corporations would be
responsible for paying the workers' wages and fotegting their social rights, and also for
providing them with medical insurance. Should tbeporations fail to meet these obligations, the

actual employer would be held responsible for daiog

As already mentioned, the new employment arrangemggested in the Andorn Report is also
designed to allow free mobility between employ@i8ased on the said procedures, employees are
allowed to change corporations once quarterly. #hawvorker complain about rights violations

by the corporation, he would be entitled to movartother corporation during the same quarter,
but only if his complaint has been found justifladthe Employee Rights Commissioner in the
MITL. Workers interested in moving to another mawpo corporations and cannot find one are
required to do so within thirty days, during whitiey may not work, and following which they

must leave Israel if they had fail to find an aitive corporatiori>

According to the procedures, the manpower corpamatiust find work for the migrant worker,
provide information about the contractors in questnd let him choose his actual work site. They

require the agreement between the constructiorradnt and the manpower corporation to state

%2 Andorn Committee Report, pp. 32-33.
* These provisions are also included in the AlierrMéo Regulations (Changing Employers Who Are Mangow
Contractors in the Construction Sector), 2006.

16



that the contractor will not prevent workers frorovimg to another contractor. The manpower
corporation is required to pay wages based on wgrkours, but in any case, it must pay wages
equivalent to no less than 236 hours a month, #tbe worker had actually worked le¥s.

Recently, as shown below, this number was reduc@d 1.

The procedures state that each manpower corponatilbdeposit 700NIS a month — deducted
from the migrant worker's severance pay and pensiora separate and dedicated bank account,
designed to ensure that the worker will leave Isvaey worker leaving Israel will receive all the
money deposited thus, unless he failed to leaviamon A certain ratio is deducted out of this sum
for every month of delay past the deadline for liegithe country — delaying for more than six
months leads to its complete seizure. All the mahey deducted will be used by the government

of Israel to ensure the rights of migrant workers.

The procedures also require corporations to infibreir employees, in their own language, about
their rights, and about how to contact the Empldyigts Commissioner in MITL, and also to
appoint one worker as a liaison between the empogad the commissioner. In addition, control
and oversight mechanisms were established: cogacaibunts are to be completely computerized

and transparent through online connection to the€LlI Alien Workers' Unit.

Finally, the manpower corporations have to payrees®f fees: corporate registration fee, and the
following fees for each employee: annual requeastual permit, annual tax, and unlimited

warranty.

% At the same time, Section 1-14(1)(B1) of the Algorkers Act, 1991, determined that "regarding pefior
employing alien workers in the construction seettie employer is required to pay the alien workages
calculated based on a number of hours exceedingtlafulltime position as defined by the ministeven if the
actual number of hours was less than the aforesaght, so long as the provisions of this sub-pa@igdo not
detract from the alien worker's rights accordinguy law".
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4. The "Corporate Arrangement" in the Construction

Sector: Theory and Practice

In this section, we seek to examine the "corpaaat@ngement” in the construction sector from two
perspectives. In the first subsection, we analligeshortcomings of the arrangement itself and its
implementation by the authorities. In the secortabeation, we look into its practical implications
arising from in-depth interviews with employeesalgsis of complaints submitted to Worker's

Hotline against manpower corporations and othercesu

4.1 The Arrangement's Shortcomings

In its ruling on the "binding arrangement" refertedn the previous section, the High Court
of Justice referred to the "corporate arrangemeniy/ briefly. The court ruled that in view of the
short time which had elapsed since the new arraageoame into force, "it is too soon to rule as
to its constitutionality”®®> Nevertheless, the court did not shy of criticizthg new arrangement as
well, and called upon the state to introduce séwtranges even at this early stage, before the issu
of its legality is brought before the court. Thdidwing is the (nearly) complete statement of the

High Court of Justice on this matter.

At first glance, the appellants’ arguments concgyiiie corporate arrangements are
sound. Some of them are based on difficultiesedl&d the very nature of the proposed
employment pattern, which imposes brokerage byrd garty on the labor
relationship.... Others require investigation inte #ctual implementation of the
arrangement, in order to assess their substancexgnple, the argument concerning
cartelization). We are naturally unable to assesset last arguments since the

arrangement has not been in force for a sufficembunt of time.

Under these circumstances, | do not find any re&soeview the corporate arrangement
— which is currently applied only in the constroatisector — in itself. Therefore, the
appellants are hereby invited to reapply to thetcdollowing a reasonable period of
time, and should this prove necessary. As for éspandents, they are hereby enjoined
to stringently oversee the application of the nenaragement, and mainly see to it that
freedom of movement by workers among registeredarations, and among actual

employers, is actually maintained, as stated iir tteponses. Having said that | find it

% |bid. par. 61 of Justice E.A. Levi's ruling.
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necessary to add that | saw reason to assess $ahgeprovisions of this arrangement
even at this early stage — primarily the provisslowing movement between registered
corporations only once in every quarter — in vidwhe principles outlined in the

present ruling and the privileged status of thatsgiolated due to this limitation. | do
not believe that the fact that such movemémidlves accounting related to the permit
fees... and additional bureaucratic procedures"agigh to justify it. The
respondents will do well to consider this right ndwgfore the arrangement is

reviewed again by the courts, should it be revietfied

These words fell on deaf ears. As already mentipakethe end of 2006, the MITL published a
revised procedure, which came into force at thénmitgg of 2007, concerning the new
employment arrangement in the construction sewtitin,only minor revisions. The authorities thus
ignored the court's recommendation to rescindebktiction on mobility between manpower

corporations and allow complete freedom of movera¢adl times.

Although it does simplify the process of changingporations, the new arrangement is still based
on the wrong assumption that there's linkage baitvieetng employed by a certain employer (or in
this case, a certain manpower corporation) andetjedity of the employee's stay in Israel. Until
recently, the manpower corporation's name was stdrop the worker's passport, just as in the
former arrangement. In May 2007, the Ministry of thterior discontinued this practice, but this is
no more than a cosmetic change since the ministryegisters the name of the employer for
which the migrant worker has to work. The authesitistarting point is always that a worker taking
advantage of his right to leave his employer ldsgsesidence permit and "automatically”
becomes an illegal alien, unless he acted in aiceray. This means that just like the notorious
"binding arrangement”, the new employment systeso kihks the employer's identity and loss of
legal status in Israel, and likewise, breeds negathenomena, such as false reports by employers
that their workers have left them even in cases&tteey have been unjustly dismissed or
prevented from working. The net result is thatebeporations have the power to practically revoke
migrant employees' resident perrriitsn this sense, the "corporate arrangement" doesaet the

conditions outlined in the court ruling on the "timg arrangement”, which stated that any

% bid. par. 61 of Justice E.A. Levi's ruling.

%" This possibility is illustrated in a ruling by tiéational Labor Court Ruling on Malgam Manpower
Management, Ltd. Malgam Manpower Management, Ltd. vs. MIMay 17, 2006. Malgam is one of the
manpower corporations permitted to employ migramistruction workers under the new arrangement. The
ruling shows that the corporate reported that taoceemployee left it on a certain date, but asrldiscovered,
on that date he wasn't in Israel at all but ondgavhis homeland. As argued by the worker in piseal
(2699/05), upon returning to Israel he approachedianpower corporation but it informed him thdtas no
work for him and that he should wait for a new atemployer to be found for him. Following thisetivorker
was arrested for violating the conditions of hisidence permit, and immediately upon his arrestctirporation
stated that the worker left it several days egriigntioning a date in which he had actually bdwoad.
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arrangement for employing migrant workers mustumhghat it does not link the act of resignation

or dismissal with any sanction, including thatadihg legal status in Israel.

This symbiotic linkage between employment by a noavgy corporation registered in the Ministry
of the Interior as the migrant worker's only "légainployer and the worker's residence permit in
Israel provides ample opportunities for exploitati& worker whose rights are violated by his
employing corporation might be forced to choosaveen continuing to work for the same
corporation and waiving his rights and resigningp¢ggome an illegal alien. As already mentioned,
the procedures of employment by manpower corparatidlow workers to change corporations
even before the quarter is over, in cases whesehhe filed a justified complaint with the
Workers' Rights Commissioner in the MITL. But tigsiot enough to ensure their rights. The
investigation by the commissioner might take a wjhéind during that time, the worker might find
himself trapped by his employing corporation. A & seen below, the MITL Commissioner
institute is problematic and functions only paiyiatreating a difficulty in conditioning the righd
move to another corporation during the quartet®eonsent. Moreover, a worker whose rights
have been violated by his employer and is intedeistehanging corporations might avoid doing
so, fearing not enough evidence will be found &iify his complaint. The very act of filing a
complaint, which might eventually be deemed uniigstj is liable to sour his relationship with the
manpower corporation to which he is "bound" uritéd £nd of the quarter. Therefore, the possibility
of untying the chains "binding" the worker to th@moration in the middle of the quarter only if he

can prove that his rights have been violated i¢réan sufficient.

Our view that the new employment arrangement dttestb untie the chains "binding" employees
to their employers is also shared by the Bankafells In its report on Fiscal Year 2005, dated
April 2006, the bank referred to this arrangemenfiolows: "This arrangement retains the bond
between the worker and the manpower company aodallor only partial and limited mobility.
Moreover, the arrangement creates another broketame which might make the employment of

these workers more costly without raising their'p&y

Another fundamental difficulty with those procedsirelates to the possibility of moving to
another actual employer without changing manpoweparations. Although the corporation may
be changed once quarterly, the procedures seenmionghpt impose any restrictions on changing
actual employers within the same corporation. Niess, it is far from clear how this transition
is carried out in practice. The procedures regihieemanpower company to find workplaces for the

worker, to inform him about them and to allow hionchoose between them. They also require it

% Bank of Israel 2005 Annual Report, p. 182.
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not to prevent workers from changing actual empigykn fact, however, it seems that such worker
"mobility" from one contractor to another withinetlsame corporation is entirely subject to the
corporation's goodwill. Consequently, during thargerly the worker is not only "bound" to the

manpower corporation, but might even find himsbtitind" to the construction contractor.

Furthermore, the procedures include no restrigihawisions regarding the relationship between
manpower corporations and construction contracfdtiough they do not allow the issuing of
permits to interrelated manpower corporations,imilar restriction is imposed on the relationship
between corporations and contractors. The cormoratiay therefore be subsidiaries or affiliates of
construction companies, thus totally underminirgyititention to separate the actual employer
from the manpower corporation and creating a dasitige for corporations to allow workers to
move from one construction contractor — their dotmaployer, who's also the manpower

corporation's parent company — to another.

The concern that manpower corporations be createdistruction contractors is far from
theoretical, and it seems that the authoritie®emgent to allow this resulted from pressure by
contractors seeking to bypass the new restrictiwh&h would have been in force, had complete
separation between the actual employer and the omaerorporation actually obtained. Our
source of information on this matter is no othemttITL itself: "As part of our understandings
with the Contractors' Association, it has been agréhat construction companies will be allowed
to create manpower corporations. In agreeing ta thaee have made a concession in favor of the
contractors, in order to promote the [new] systemtloe basis of mutual understanding and full
cooperation with them. The "price' of this concassin our part was well worth the return, seeing

that, in practicepnly a third [sic]of the corporations are construction company suibsies"

Another difficulty arising from the new procedutieghe creation of an incentive for manpower
corporations to promote the deportation of empleyeko've left them and haven't registered in
other corporations. According to the Alien Workektd, manpower corporations must pay an
annual charge of 4,000 NIS [about $1,06’Q}lus an annual permit fee of 6,800 NIS for each
worker employed! In its previous version, the procedure stated'tgroportional ratio of the
permit fee and the annual charge paid for an alarker formerly employed by a permitted
corporation and currently employed by another cogtion with a different permit who paid the
permit fee and the charge for that same worker bélreimbursed; the same applies to an alien

worker who left the country within the period of piermitted stay according to the provisions of

% | etter by Adv. Tehila Luger-Friedman of the MITlegal Bureau to Adv. Jonathan Berman oftdugline for
Migrant Workers September 19, 2005.

“0'Section 1-J (A1) of the Alien Workers' Act, 199 updated annual charge for 2007 is 4,135 NIS).

“! Section 1-J-1(B) of the Alien Workers' Act, 1991¢ updated permit fee for 2007 is 7,030 NIS).
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the Entry to Israel Act, from the time of his leayi. The new procedure which came into force on
January 1, 2007, states as folloWkhe permit fee and annual charge must be paicfahole

year. However, for the corporations' conveniendesag been determined that actual collection
would be on a quarterly basis. Had a worker lettoaporation during the year, for whom the
permit fee and the annual charge have not been Ipa@hother corporation, and as long as it
hasn't been proved that the worker has left Iscaglassed away, the corporation would be

required to pay the full permit fee and annual defor that worker until year's end".

These provisions mean that a when a worker leavegmgower corporation without registering in
another, the corporation has a real economic istémeforcing him out of Israel, so as not to bear

the costs for the time in which he is not employed.

Note that in the past, the state used to requaethployers of migrant workers to deposit
collaterals to ensure that their workers leaveelsia view of this incentive, organizations
protecting the rights of migrant workers receivatthe time, many reports of violence and
coercion meant to force migrant workers who've doaed their employers to leave Israel; in
many cases, financial rewards were offered to amyadmo could locate such "runaways". In 2000,
the collateral requirement was revoKédlow, however, the new procedures state that maapow
companies employing construction workers will netrbquired to pay the remaining fees for a
worker who's left them, whether he has registemegthiother corporation or left the country. This
new provision reawakens the concern that migramkers will be forced to leave Israel by their

employing corporations using wrongful meéhs.

An additional shortcoming, also identified by thigghlJustice Court in its "binding arrangement”

ruling, concerns the fortunes of workers duringittierval between having left their former

“2In 1997, several employers of migrant workers afmmkto the court asking that the state be instrlitd stop
charging collaterals from employers, that are skeigben migrant employers do not leave Israel aetitkof
their employment period, claiming that these armrgéd without due authority (High Court of Justlé/97,
AGA Alonim Services Company, Ltd. et al. vs. Ménist the Interior et a). The Association for Civil Rights in
Israel and Worker's Hotline were included in thpegls as the Friends of the Court and arguedtibappeal
must be accepted, due to the violation of migramtkers' rights, stemming from the incentive for éogprs to
force migrant workers out of Israel. On April 2D, the state informed the court about its degitiorevoke
the collateral requirement due to the resultantatiion of migrant workers' rights. Consequentlye #ppeal was
dropped on February 12, 2001.

3 0On September 12, 2006, Worker's Hotline applietthéoMinister of the Interior and the Minister &fTl
through Adv. Dory Spivek demanding the revocatibRegulation 5(E) of the Entry to Israel Regulagph974,
holding the employer responsible for the migrantkeds departure from Israel, violating migrant iens' rights
as described above. In her response on Novembéwi3 Anat Fisher-Zin of the Ministry of the Interls Legal
Bureau rejected that request, claiming that holdirgemployer responsible for the worker's depatrisir
designed to protect the worker's rights and to gmehis "abandonment” by the employer. In viewhis t
response, Worker's Hotline appealed to the HighriGafulustice in April 2007 to revoke this regudeti
(3025/07 Worker's Hotline vs. Minister of the Interjor
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workplace or been dismissed and finding a new maepaorporation. According to the
procedures, any worker who's terminated his lablatipnship with an employing manpower
organization and hasn't yet found another emplbgsrthirty days to find a new corporation. In
response to our question regarding the possilafityorking during that time, the MITL stated that
"a worker resigning from a corporation or dismisdegla corporation will receive an extension as
provided for in the procedure. During that time,wil not be allowed to work, but will be allowed

to reside in Israel in order to look for anothebjo*

On this matter, we can only quote once more froencthurt ruling in the appeal against the
"binding arrangement”, in which the High Court oftice criticized the "procedure of changing
employers", leaving the worker no way of providing himself following the termination of his

labor relationship with his employer:

According to this procedure, any request to chaamgployers involves losing one's

work permit in Israel for an unknown period of tintkee procedure states that during the
interim period between termination of work for tréginal employer and starting work
for the new employer, the worker will receive a &Y/2 Residence Permit. This is no
more than a temporary residence permit (usuallgrgto tourists) which does not allow
legal employment. It is therefore unclear how tlegker is expected to provide for
himself during that interim period, and more impatty, why his legitimate request to
change employers must involve losing his work peimisrael for an unknown period

of time (particularly in view of the fact that tipeocedure provides for no mandatory

timeframe for dealing with requests to change egaig):°

Another problem, discovered in early 2006, concénesmplementation of the arrangement
regarding the minimal wages required of the manpamegporations. As mentioned above, the
procedures on the employment of migrant constraatiorkers state that workers will receive pay
for at least 236 working hours a month, even hag th fact worked less (this follows on the

extent of actual employment, estimated by the aittbe to be at least 50 more hours, while the
official fulltime job is 186 hours). Following presres by the manpower corporations, it was
decided in January 2006 that the minimum wagesbailtalculated based on an annual, rather than

a monthly average.

4 Letter by Adv. Tomer Moskowitz, MITL Legal Advisoto Ms. Shevy Korzen, Hotline for Migrant Workers
CEO, June 9, 2005.
S |bid. par. 42 of Justice E.A. Levi's ruling.
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Enforcing this arrangement, however, is impossihen a construction worker changes several
manpower corporations over the year. The only bigdispect of the payment settlement is for the
annual average of the worker's monthly salaridsetequivalent to at least 36 working hours a
month. In this situation, it is entirely unclear avbxactly is responsible for paying this amourd to
worker employed by more than a single employer tiveryear. Moreover, it is obvious that
enforcing this requirement on manpower compani¢alerenormous bureaucratic difficulties, as
the MITL would need to crosscheck figures provitigdseveral companies for each construction
worker. In June 2006, Worker's Hotline appealethéoHigh Court of Justice against the decision
to base the calculation of monthly wages for 238kimy hours on an annual averd§é&ollowing

this appeal, it was determined that the calculate®made on a monthly basis, but at the same time
it was decided to reduce the minimal number of &dor which the corporation would be required

to pay to only 211 hours a month.

As already explained, the "binding arrangement"rditddie with the move to the new employment
system. Nevertheless, when it came into forcestae reasoned that there was no more point in
enforcing the "closed skies" procedure referredaidier on construction workers employed by
manpower corporations. In other words, workers whost their residence permit after having
terminated their labor relationship with a manpows@mporation for whatever reason, and were

arrested, could no longer register in a new manpaagoration to avoid deportation.

For several weeks in November 2005, authoritiassesd to allow construction workers who'd left
their employers, lost their legal status in Isi@®d were arrested, to renew their residence permit
based on the "closed skies" provisions, and theg websequently deported. The Ministry of the
Interior's response to a court appeal by one afetlveorkers stated as follow#s for the request
for replacement, since the appellant has left iigparation he cannot be replaced, since in the
agreement between the MITL and Appellant 1 it watketstood that the closed skies procedure

would not apply to corporate abandonef$".

Several days after this firm statement, the Migistrthe Interior backed off a bit and notified us,

as part of a response to another appeal filed d¥titline for Migrant Workers, thaho definite

% HCJ 5480/06Worker's Hotline vs. MITL et alscheduled for deliberation on May 16, 2007.

4" Adm. App. (Tel-Aviv) 2640/05Lin Chintha vs. Ministry of the InteripState's response to the injunction
request of November 11, 2005. In this responseState justified its decision based on the fadt tbarporate
employees have the option of changing employere gnarterly and moreover, had the employer viol#ted
rights, they are entitled to apply to the Publiar@daints Commission which allows transition to drewt
corporation. Under these circumstances, sincediocation loses substantial amounts of moneyrasut of
having been abandoned by the employee and in Vvi@dditional, broader consideration, worker reptaeat is
not permitted in cases of abandonment, such ds this
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position has yet been determined in the questi@mfafrcing the closed skies procedure on
workers who've abandoned their corporatioffin the end, the Ministry of the Interior
completely withdrew from its former position, amddrmed us of its decisiomot to revoke the
application of the closed skies procedure to cagitn employees employed by manpower

corporations?

4.2 The Arrangement in Practice

Here we review empirical findings collected forstineport in order to assess the problems arising
from the new employment arrangement. For the parpbsur Interim Report, we have collected
qualitative data from 43 in-depth interviews witide?218 complaints by construction workers. The
analysis herein is based on 122 in-depth intervisavglucted by the Hotline for Migrant Workers
from July 2006 to May 2007, and on 609 complaiateived by Worker's Hotline over that same
period. As already emphasized in the Interim Rebig is not a representative sample. However,
although our qualitative data cannot perfectlyaefthe situation of migrant construction workers
employed by manpower corporations in Israel, trey @ertainly sensitize us to broad trends

among workers in this sector and particularly hte key issues arising from the new arrangement.

All of our 122 interviewees are Chinese nationdlisety-eight of them were interviewed in
Worker's Hotline offices and the rest (24) in j&8lixty-four of them had arrived in Israel before th
new arrangement came into effect in the constraocérctor; 54 arrived afterwards, and the rest did

not state their date of arrival.

Out of 609 construction workers whose complaintssvamalyzed for the purpose of this report, the
great majority (553) were Chinese. The others Warklavian (22), Rumanian (21), Bulgarian (6),
Turkish (4), and Ukrainian (2). Of these, 122 had/ad in Israel before the new arrangement

came into effect, 45 arrived afterwards and 51 el to answer that question.

Recruitment Abroad

Signing a contract in the country of origin

Most (83%) of our interviewees signed contractthgir countries of origin, 44% signed a contract

but received no copy, and 39% both signed a cardrat received a copy.

“8 Adm. App. (Tel-Aviv) 2601/05Zanhey Jang vs. Ministry of the Interior et, 8tate's response, November 24,
2005.

“9 Letter by Adv. Anat Fisher-Zin of the Ministry tife Interior's Legal Bureau to Adv. Jonathan Bermwfie
Hotline for Migrant Workers, December 20, 2005.
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Visa period promised

One-hundred and five interviewees answered thetigngsvhat was the residence permit period
promised to you by those who recruited you in Chiflhe average period promised was three
years and eight months. Our in-depth interviewartyeshow that none of the workers were
informed that their residence and work permit waed@ire at the end of the calendar year in which
they'd arrive in Israel, and that it was not atalitain that they'd be renewed. We found that
workers arriving in Israel rely on promises to steye for long periods, in which they would be
allowed to work in Israel, and pay high brokeragesfaccordingly. These brokerage fees are
alwayshigherthan any sum a worker could save during the tirom this arrival in Israel until the

end of the respective calendar year.

Brokerage Fees

One of our most substantiated and difficult finding that migrant workers are required to pay
forbiddingly high brokerage fees in order to arrindsrael. This phenomenon was referred to by
the High Justice Couf} the National Labor Court,the Administrative Court¥, State
Comptroller®, and finally, the Andorn Committ&ewhich reviewed the former employment
arrangements of migrant workers in Israel and renentded the new, corporate-based

arrangements.

Instead of fighting against this appalling practite state preferred to put a nice face on it by
attempting to regulate it. While in the past, claggny brokerage fees whatsoever was strictly
forbidden> as of July 1, 2006, following new regulationshistmatter, brokerage fees of up to
3,050 NIS [about $700] are allowebin practice, however, both before the new regoiesticame
into effect and afterwards, the amounts chargeu tlee workers are significantly higher, and the

workers paying the highest amounts are the Chit{éBeis sad reality has also been appreciated

%0 HJC 4542/02Worker's Hotline et al. vs. State of Israelarch 30, 2006, par. 27 of Justice E.A. Levilsng
*1|_ (Haifa) 1565/05Rosner vs. MITLJuly 14, 2005.

2 Adm. App. (Tel-Aviv) 2337/04Dexing Guo vs. Minister of the InterioAugust 23, 2004; Adm. App.
(Jerusalem) 586/08,n Yangul et al. vs. Minister of the Interior dt,arch 27, 2003; Adm. App. (Jerusalem)
420/02,Deng Lin et al. vs. Minister of the Interidebruary 27, 2002.

*3 State Comptroller Report 53B, April 30, 2003; pp5-56.

* Andorn Committee Report, p. 11.

*® Sections 69¢-d of the Labor Service Act, 1959.

% Regulation 3 of the Labor Service Regulations iBrage Payments by Job Seekers), 2006.

>" Note that Worker's Hotline applied to the Ministétthe Interior several months ago requesting ioanore
Chinese workers be brought to Israel due to thi bigkerage fees (letter by Adv. Dr. Yuval Livnat\bay 11,
2006), but the Population Administration Directogsponse was somewhat disappointing: "We arertlyre
examining this issue together with the relevantistiies" (response by Mr. Sassi Katzir, August@)&).
Consequently, Worker's Hotline filed an appeal agfathe continued recruitment of migrant Chinesekens
(HJC 1193/07, February 7, 2007).
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long ago by the State Comptroller, who estimateditokerage fees paid by Chinese workers at

$5,000-$10,008° and human rights organizations in various repdrts.

The brokerage fees paid abroad are divided betéeerecruiting organization abroad and the
Israeli employer. Recently, however, with the idmotion of a third party, namely the manpower
corporations, they too wish to receive their owarsfof the brokerage fees paid overseas. It seems
that the state is also keenly aware of the cormsitdesire to bring new workers from abroad in
order to receive some of the brokerage fees. laction adjudicated by the Jerusalem District
Court, in which several manpower corporations algaeeoncerning the system of allocating
permits for bringing new migrant workers, the statesponse from May 2006 read as follows:
"We are truly concerned that the appellants [manpogorporations] do not operate for the
purpose for which they have been established employing workers, but [only] for importing
employees and charging illegal commissiofisThe state continued and said that the very act of
appealing'raises the concern that the appellants intenddmgommissions by the very act of
importing workers from overseas, and that all tbay expect to lose is illegal commissions and
nothing more. Otherwise, it is difficult to undenstl why they chose to appeal to the court, with all
that this entails, for a difference of some tenrang workers, who can [easily] be replaced by
reserve employees or by employees of other coriposaby offering improved employment
conditions"®* Despite the state's position in this matter, ag$ave know, there has be no
investigation of corporations suspected by autiesrivf charging illegal brokerage fees, and no

steps whatsoever were taken against them in thigema

Out of 609 corporate employees who complained agé#ieir employers at the Worker's Hotline
from July 2006 to May 2007, 345 (of which 316 weignese) agreed to report the amount of
brokerage fees they had to pay. In view of thetikadly low number of respondents from each of

the other countries, we shall hereafter focus legal commissions paid in China.

Out of our 316 Chinese respondents, 117 arrivasrael between 2001 and 2004 (hereafter, the
first period). The rest (199) arrived in 2005-2q@& second period), following the adoption of the
new employment arrangemef@r data point to a dramatic risein the brokerage fees charged

from migrant workers recruited after the decision to adopt the new employment system.

%8 State Comptroller Report 53B, April 30, 2003; Bp6.

%9 Worker's Hotline, "Workers or Slaves? On Tradindligrant Workers in Israel" (August 2002); Hotlifer
Migrant Workers, "Thou Shalt Not Oppress a Strargktodern Slavery and Human Trafficking in Israel

(October 2002).

% Adm. App. (Jerusalem) 193/@nat (Construction Manpower) 2005 Ltd. et al. M8TL, Section 4 of the

State's Response, May 9, 2006.

®! |bid. Section 68.
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While the average commission charged from worketké first period was equivalent$9,40Q

the commission charged in the second period avei$tfe 760- a dramatic rise of son@®%.

Over 40 workers who arrived in Israel following tyeplication of the corporate arrangement

reported brokerage fees of between $18,000 and@20,

As already mentioned, one of the explanationsHisrdramatic rise is the introduction of an
additional broker, the manpower corporation, whdeimands its share of the commission. Another
explanation, to which we will return in the followg discussion of corporate employee wages, is
that the adoption of the new system, which entailedrtain reinforcement of oversight on the
employers and created competition (albeit limiteef)wveen manpower corporations for employees,
led to a certain increase in employee wages (aifh@ven today, the average wage of corporate
employees is lower than the legally determined mimh wage, as we shall see below). The higher
wages expected by those arriving in Israel allogirtrecruiters to demand higher commissions,
and their employers' share of this amount is suggbés "compensate” them for the "loss" caused
by the increase in wages and the cost of emplayilggant workers. Finally, it is also possible that
the increase in brokerage fees is meant to "conape’hthe manpower corporations for the

relatively high government fess and charges invbinghe new arrangement.

Our analysis of these in-depth interviews showsitharder to finance those huge brokerage fees,
migrant workers have to collect all their perscaradl family savings, and take loans from friends,
relatives, banks and the grey market. Many mignarkers are forced to mortgage all their assets
as collateral for their loan. This means that dépgra worker from Israel before he has managed
to return the loan destroys a whole family. In viefthe low wages paid in the migrant workers'
countries of origin, a lifetime of work would naiffice to return the loans taken to pay the
brokerage fees. In view of the increased brokefagg, which is out of proportion to the increase
in workers' wages (see more below), the time iesdior a worker to return the loans taken to pay
the commission becomes even longer, while theafidtasing his status in Israel, being arrested
and deported before having returned the loan 4ew of the structural shortcomings of the new

employment system, referred to above — is higher.

Working Conditions in Israel

Pay

The average number of monthly hours actually spemking by workers who filed complaints at
Worker's Hotline is 253, while their average moyntbay is 4,278 NIS [about $1,000]. The average

minimum wage in Israel for this amount of work,linting social rights (leaves, sick leaves and
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holidays) and after deducting the maximal amouptnadd (for housing, health insurance, water,
electricity and income tax) is 5,058 NiSThis means that on average, each of the employees

surveyed received no more th@s% of the minimum wage.

Since we do not have any precise data on the av@agunder the old arrangement, we cannot
determine the exact rate of change in average waegag migrant construction workers.
Nevertheless, based on thousands of cases progesseent years by Worker's Hotline and the
Hotline for Migrant Workers, we estimate that beftine new arrangement came into force, the
workers' average wage had bémwer than 85% of the minimum wage, and that the new
employment system did in fact increase construatiorkers' pay. However, as shown above, the
adoption of the new system meant that the brokdegepaid by the workers surveyed here
increased by 66% and it is obvious that this in@eda much more significant than the wage

increase.

We therefore conclude that the system of employrbgmhanpower corporations hiasprovedthe
conditions of workers who'd arrived in Isrdeforeits adoption, since these have paid the "old"
commissions, prior to their sharp increase, anal éfgoy increased pay. However, the new system
did not improvehe lot of employees arriving thereafter. Evetindy too receive more pay, they

are forced to "subsidize" it in advance throughitioeeased commissions they pay abroad.

Relatedly, according to MITL figures covering theripd from May 2005 to August 2006, state
revenues from charges, collaterals and permitdeasgyed from manpower corporations totaled
191,771,032 NIS (see below for more detaits)lthough it would seem that the state did manage
to make the employment of migrant workers in Israete costly, the figures presented above
regarding the steep increase in brokerage feealbcsiow that even those sums are ultimately

paid by the workers themselves.

Moreover, an average pay of 85% of minimum wagmisinfortunate figure, which the authorities
responsible for enforcing protective labor lawsraarbe proud of. In view of the recently enacted
mechanisms for increased oversight on manpoweocatipns, we could have expected the
authorities to combat this underpaying phenomeand,present more impressive achievements

than those shown here.

%2 The basic pay for 253 working hours a month, agsgrine employer meets his minimum wage obligatiis
5,466.51 NIS (186 hours at an hourly rate of 15, 50 additional hours at a rate of 24.94 NIS &rRd
additional hours at 29.93 NIS). The maximum totdukttion (for health insurance, housing, wateGtekdty
and income tax) is 811 NIS a month. The minimalaogghts that must be added to this sum (leasiek,
leaves, holidays, etc.) equal 411 NIS.

®3 etter by Ephraim Cohen, Chairperson of the Alidarkers' Administration at MITL, to MP Zehava Gajon
Chairperson of the Subcommittee on Women TraffigkBeptember 5, 2006.
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Other Conditions

Apart from wages, we find no other significant ende for further improvements in the
employment conditions of migrant construction waskéur in-depth interviews show that
problems in housing conditions, already amply reggbm the past, still persist: lack of heating in
the winter, lack of cooking gas, lack of hot wdtarbathing, distant location, crowdedness and a
higher-than-permitted ratio of workers to bathrodfriBwo-thirds of our respondents reported
some housing defects, and in addition to those, t#brtedsubhumarhousing conditionssuch

as living in construction sites with no running @mtgas, bathrooms or showers, etc. Moreover,
despite the procedural duties of manpower corpmrafiover 15% of our respondents reported that
they haven't received pay slips or that these baea received on an irregular basis, and even
more of them — 42% — reported that their employsten gave them an attendance card, or did so

irregularly.

The Binding Persists: Same Difference

As discussed above, the new employment arrangesioestnot really untie the chains "binding"
the migrant worker to the manpower corporation, jastllike its predecessor, it may lead to the
worker's detainment and deportation. Ten out oiv@ekers interviewed in depth while being under

arrest, or 42%, were arrested as a consequenhbe thinding" features of the new arrangement.

Two of those detainees believed their employerwedetheir residence permit, while the latter, in
fact, reported to the authorities that they hadifalmned" him, despite having continued to work
for him. In three other cases, detainees were imehgnough work by their corporation and didn't
received pay for 236 monthly working hours as regfliby the procedures in force at the time, so
they were forced to work for others. This additionark violated their visa conditions due to the
remaining "binding" features of this arrangemerdngequently, they became illegal aliens and

were arrested.

In another case, a worker sought to leave his eyimgacorporation for another. The employing
corporation refused. The worker nevertheless cliinggporations without appropriate
registration, became an illegal alien and was tedesn another case, the corporation placed a
worker with a construction contractor who gave mork he was not skilled for. The worker asked

the corporation to work for another contractoryeguired by the procedure, but the corporation

® For legal standards in this matter, see Regulsifed in Alien Workers Regulation (Prohibition dégal
Employment and Ensuring Appropriate Conditionsp(fer Housing), 2000.
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failed to do so. Instead, it reported that the wotkad "abandoned" work and called the

Immigration Authority.

Finally, in two other cases, a corporation firedrkews who had two more months left in their
residence permit. No other corporation was williagmploy them under these conditions, and
they lost their legal status and were arrested.dimilar case, a corporation fired a worker three
months before the termination of his legal resiégperiod; having found no other corporation
willing to employ him, the worker became illegaldamas arrestet. Possibly, the reason that he
couldn't find an alternative corporation was the that he had been fired at the beginning of the
calendar year, so that manpower corporations fdasedould stay in Israel beyond the time limit

allowed, causing them to lose their annual charge.

Analyzing minutes of the Custody Review Court, $keni-judicial body ruling in the matter of
detained illegal aliens also shows that many ofatinested and deported migrant construction
workers have lost their legal status as a diressequence of the arrangement's "binding" nature.
As part of our research project, we analyzed 508oppls reviewing the cases of as many migrant
workers who had arrived in Israel legally to wankthe construction sector and were arrested
between September 2005 and June 2007. More thi(bB&b), or 274 of the court's rulings
involved construction workers arrested after hawtayed in Israel fdessthan 63 months (the
maximal legal stay). These workers became illeljghs after having been found not to be
working for their registered employer or after thégsa had not being renewed on time by the
corporation. This means that many of the so-cdlilezhjal" construction workers in Israel lost their
legal status due to the "binding" features of the mrrangement, and that contrary to the High
Justice Court's ruling in this mattéine new arrangement fails to prevent the sanctidoss of

residence permit in Israel due to any disruptiortaibor relationships.

Withholding Information

As seen above, the procedures for employment byaveer corporations in the construction
sector require the corporations to inform every mewker about his rights and about ways of
contacting the MITL Workers' Rights Commissionepider to file complaints, and also to have

the employee sign a contract in his own languages dontract has to state that the corporation

® In view of the fact that our findings regarding tharious reasons for loss of permit and arresbased on a
relatively small number of cases, we may assunteltes do not represent the whole range of negative
consequences of the "binding" features of the neangement, which mean that workers lose theirl Isigdus
due to the whims of their employers.
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cannot prevent workers from changing actual empkyeseems that the manpower corporations

fail to meet these obligations.

Most (78%) of our respondents reported not havaogived any general information about their
rights. As for information about the collateral dsjped to ensure that they leave Israel, 46%
reported having received no such information frogirtcorporation, 26% reported receiving oral

information, and only 28% received this informatianwriting, as required.

The corporations' violations of their informatiomhities are even more severe when it comes to
providing information about procedures to file cdaipts against the corporation. Out of 107
workers who responded to our question in this mattdy threereported having received this
information from the corporation. All the rest reaa no information about the possibility and
procedure of filing a complaint. Twelve reportedttdespite not having been informed by the
corporation as required, they know it is possibléle complaints against employers with the

Worker's Hotline organization.

Our findings are far from satisfactory also regagdihe possibility of changing actual employers
within their employing corporation — which the corgtion must bring to the worker's knowledge
explicitly, in an employment contact written in tverker's language — as well as the option of
changing corporations at quarter's end. Of theniieeees who answered that question, 81% said
they were not informed about the possibility of mgiag contractors within the same corporation,
and 74% reported having been given no informatlmsuaithe option of changing corporations.
Note that this information is critical, since otivise the new employment system's ostensible

objective of "unbinding” the worker could not b&ea seriously.

Changing Actual Employers and Manpower Corporations

As discussed above, the new employment system siltoigrant workers to change their
employing corporations at the end of each quaat®i,they may even change actual employers
within the same corporation at all times. Moreowvesrkers who complained against their
corporation and whose complaint was found justjfiedy move to another corporation even at the

middle of the quarter, with permission by the Wask®&ights Commissioner.

Although, as we've seen, the corporations tendtttheld information about the possibility of
moving to another corporation at quarter's enseé@ms that some workers do take advantage of

this right. Ninety out of 122 respondents (74%)gduo change corporations at one point or
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another. Nine of these did not succeed. Threeadetmine were told that moving to another
corporation was not at all possible, and thereftideso without proper registration, became illegal
aliens and were arrested; four received the sasnefolimation and decided not to move; and two
left their corporation but the new corporation whigas supposed to employ them claimed their

employment was eventually not approved.

Our findings show that the time it takes a workemiove from one corporation to another is used
by many corporations to violate workers' rightst GuU81 respondents who reported having
changed corporations, 19 reported that their sdtarthe last month before the transition had not
been paid. In addition, some workers reportedupah moving, an amount dubbed "visa
commission” was deducted from their pay for theetitmey spent working for their first
corporation. One worker even reported having béeed" to the tune of 4,500 NIS, and that 24

other workers who worked with him and moved to arotorporation were similarly "fined".

As for moving to other contractors within the satneporation, our in-depth interviews show that
this option not only hardly exists in practice, uteaningless from the workers' point of view.
The great majority (81%) of those who answeredjtiestion whether they had wished to change
construction contractors within the same corporatieported that they had not, whether they did
not know it was possible or because it meant ngttarthem, since working conditions and pay
were determined by the corporations and not bytmractors. The new employment arrangement
was supposed to encourage competition for labevd®at contractors, thus improving the
conditions they offered, but in practice, sincis ithe corporation who pays the employees,

changing contractors fails to improve the worklaisin any way.

Some of the few workers whdid try to change contractors faced difficulties ithasive of the
arrangement's problematic nature — clearly, changimtractors is completely dependent on the
corporation's goodwill. Thus, for example, somekeos reported that the corporation did not let
them change their actual employer at all, desgteny expressed the wish to do so. One worker
reported that only two contractors worked with érsploying corporation, and that he was not
allowed to move from one to the other. Lastly,throworker reported having requested to leave
his contractor since he had not given him work,thatcorporation could not find an alternative
contractor to provide him with regular work, and'stfered" his and other workers' services to a

new contractor every day.
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Difficulty Receiving the Deposit Money

As already mentioned, each corporation must depasibnthly sum of 700 NIS for each
employee, deducted from severance pay and penlfiovaace, to be used as collateral. The
employee is supposed to receive the total upornrigdsrael. Whenever a worker leaves Israel
after his visa has expired or been revoked, aicetd#io is deducted from this total; when the

worker is late by six months or more, the whole ssigppropriated.

When the new corporate arrangement just came amée f construction workers leaving Israel
could choose between receiving their collateral eyost the airport and having the money
transferred to a bank account of their own choashighe time, MITL informed us that only 1%
of the construction workers leaving Israel choseghcond option. In late 2006, however,
authorities began imposing certain bureaucratiicdities which led to the present situation, in

which the great majority of departing migrant waskdo not receive their money at all.

On December 10, 2006, the MITL website posted@utar according to which, as of the™af

that month, only a week after this notice, the d#pmoney could no longer be received at the
airport, but only through transfer to a bank ac¢a@ioad, following departuf This

requirement, as explained in applications by wakéghts organizations, is highly unreasonable,
since some of the migrant workers arrive from awlasre it is difficult to open a bank account,
and also because experience has shown that sonpowancompanies find ways to appropriate

money transferred in this manner.

The circular also required migrant workers to pnésestatement about their bank account details,
verified by a diplomatic representative of theiuntry of origin; the required statement form was
attached to the circular. However, Chinese worlsdrs applied to the Chinese Embassy for that
purpose were rejected, since the embassy was athtaatare of the new requirement. Later, MITL
made it known that the deposit money could be veckalso upon presenting a statement verified
by a lawyer or by going personally to the MITL pagmbbranch offices in order to sign such a

statement.

Despite repeated pleas to MITL, and although psesentatives insisted that receiving the deposit
money involves no particular difficulf,the ministry itself reported in February 2007 thaheof

the migrant workers who left Israel after mid-De&®m2006 received their deposit money, due to

% Section Director Procedure No. 10/06, Decembe@06.
®7 Letter by Adv. Shoshana Strauss of the MITL Legaleau to Adv. Yuval Livnat of Worker's Hotline,nisary
25, 2007.
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errors made by MITL concerning the bank accouraitietequested of the workers. Recently,
MITL informed us that because of this failure, sond® migrant workers who left Israel during

that period did not receive their deposit money.

We were recently informed that as of July 1, 20@igrant workers could again choose to receive
their deposit money at the airport. In the meantinmavever, it is not clear whether a way could be
found to correct the injustice done to hundredearkers who've left Israel over the past six

months and lost their deposit money due to MIT Lnliers.

Sanctions against Manpower Corporations

According to information provided by MITL, sinceetladoption of the new employment
arrangementyine out of forty-three corporationgere subjected to sanctions. This figure is
concerning because of two reasons. First, it mewaisa significant part of the corporations — more
than fifth, in fact — have broken the law to aneetwhich justified such sanctions. Second, in view
of the accumulation of so many complaints agairetyrmore manpower corporations, we fear
that enforcement by MITL is simply not stringenbegh. Specifically, for the purpose of this

project, Worker's Hotline collected complaints ags87 of these corporations.

Importantly, according to information provided by, none of the corporations who've violated
their workers' rights lost their license, and dltheem are still active. Initially, the ministrydlin

fact revoke the license of two of these corporatjdiut eventually the authorities retracted. In one
case, the ownership of a corporation was trangfemthout notice, in breach of license conditions.
However, following an appeal to the administratbeairt and the court's recommendation, the
license was not revoked; the only remaining sanatias that the corporation was no longer
allowed to import new workers. In the second csecorporation employed, as reported by
MITL, "a senior public official with various offels related to migrant workers to his record".
Following an appeal by the corporation, the stateacted its initial decision to revoke its license
and decided to make do with rescinding some op#renits given to the corporation and

preventing it from importing any more workéfs.

In another case, a corporation erroneously repain&idone of its workers had abandoned it, thus
leading to his arrest. Despite the fact that cafmblunder led to severe restriction of human
freedom the only sanction applied against the aatpmn was to cut its quota of newly imported

workers by 13 permits. The corporation even hachthrge to appeal against this sanction, but its

%8 Labor App. No. 10/060n Bone Manpower Services, Ltd. vs.
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appeal was rejectéd As can be seen from the court ruling in this cdsspite the lenient sanction
— considering the fact that the corporation emplaysdreds of workers, and the fact that this
sanction does not apply to recruitment of new wisle Israel itself — the corporation did not
hesitate to claim that the decision would "damageverely and make it exceedingly difficult for

it to continue operating and maintain economicitgh no less’® As in the previous case, we
must assume in this cast that the "damage" caode@ ttompany is in terms of its inability to
charge illegal fees from new workers arriving frabroad; otherwise, why not recruit the same 13

workers from among migrant workers already residintsrael?

In another case, also brought before the Natioabbk Court, each of two manpower corporations
was denied 37 permits to bring new migrant workems abroad. This was due to a service
provision agreement signed between them which wasméd a breach a requirement that they
operate exclusively in importing migrant workergnamimportantly, it meant, as stated by MITL
and quoted in the court ruling on the corporatiapgeals, that both corporations "were in fact one,
or alternatively, affiliated corporations operatinih full coordination"’* As explained by the

court, this coordination was meant to bypass th&iotions on the number of workers employed

by the corporation, and smacked of cartelization.

In one case, where it was found that a manpowgrocation had forged a work card registration,
MITL thought a warning would suffice, and in thretler cases of inappropriate housing
conditions, MITL only rescinded quotas for impoginew workers or reduced the number of work
permits given to the corporations. For examplelliag on an appeal by a corporation described
the housing provided to 19 construction workerspwiere in fact housed in the construction site
itself, such that "in some of the worksites, woskkad to live inside the construction skeletons
they were working on, or in temporary shacks indbestruction site described by MITL
inspectors as 'partition-less burrows', lackingngtrs, toilets, kitchen, proper sewage, ventilation
or heating arrangements and water soufcEsen after inspection by MITL, these deficiencies
were not fully remedied. However, in this case a#l, vall the ministry's sanctions amounted to

reducing the corporation's newly imported workgtsita by 23.

We believe that cutting the number of employmeminits or cutting the number of imported
workers do not represent an appropriate sanctiereim of the seriousness of the employee rights

violations described. Forgery, inappropriate hogigind cartelization all constitute a severe breach

% Labor App. No. 2/06\Malgam Manpower Management, Ltd. vs. MIMay 17, 2006

70 H
Ibid., par 10.
™ Labor App. No. 4/06Total Manpower Services, Ltd. vs. MiTlabor App. No. 5/06kHeichal Adam, Ltd. vs.
MITL, September 26, 2006, par. 3(e).
2 Labor App. No. 3/06Chen Construction Manpower, Ltd. vs. M|TAugust 17, 2006, par. 3(b).
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of the rights of already powerless employees, vitna it difficult to protect their rights. The State
of Israel allowed the manpower corporation to empligrant workers in a way that subjugates
the workers and "binds" them to the corporations sense that leaving not at the "designated"
time leads to the severe sanctions of loss of letgdlis, arrest and deportation. Under these
circumstances, the authorities must be exceedstght about the corporations' obligations.
Corporations who've proved themselves untrustwaafter having been allowed to operate in the

lucrative but sensitive area of employing migraorkers must not be given a second chance.

Moreover, we are particularly concerned by the flaat the main sanction applied by the state is
the denial of permits to import new workers. Théicedly, had the new employment system been
operating properly, and had the legal restrictio®sn properly enforced, this should not have
represented a significant sanction, since accoririije new employment principles, a corporation
prevented from importing new workers should havdifficulty recruiting any workers it needed
from among migrant workers already residing inésrahat the state views the denial of new
permits alone as an appropriate sanction shoutéftre be construed as admission by the state
itself of the fact that a significant portion oktlorporations’ profits comes from charging illegal

brokerage fees. This admission, however, has yleatbto any significant action on its patt.

State Profits from the New Arrangement and their Msuse

As already mentioned, the Andorn Report shows lgi¢hat one of the objectives of the new
arrangement is to raise the cost of employing mignaorkers. In fact, this key objective is the
reason for the continued binding of workers, thigetto manpower corporations, since "allowing
the alien workers complete freedom to move from @mployer to the other would not sufficiently

raise the cost of their employment".

The method selected for raising employment costssnveato raise the wages paid to construction
workers!® but to increase state profits by imposing a serfellaterals and fees on the
corporations (as we've seen, these are financétthgasing the commissions workers are forced
to pay in order to arrive in Israel in the firsapé). Direct state revenues as a result of theocatig
arrangement are derived from collaterals deposiyetthe corporations, license fees, application

fees, permit fees and the annual charge.

"% In this matter, we refer again to the state'sarsp of May 9, 2006 to Adm. App. (Jerusalem) 193#Gat
(Construction Manpower) 2005, Ltd., et al. vs. MIWherein it informed the court that the only reatte
manpower corporations are willing to fight in coavier a small quota of permits to import new woskisrtheir
desire to continue charging illegal brokerage fees.

* Andorn Committee Report, p. 36.

> As done, for example, for industrial and serviakers (Govt. Resolution No. 4617, December 145200
approved by Supreme Court in its ruling of Decenhe2006 on HJC 9722/04.
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According to MITL figures, at the end of August H)@tate revenues directly derived from the
corporate arrangement totaled 191,771,032 Nt8m the day it came into effect. This figure does
not include 152,115,600 NIS deposited as collagdsglmanpower corporations in 2005, and
117,708,500 NIS deposited in 2006. In order toizedhe huge profits earned by the state as a
result of adopting the corporate arrangement, itlld/be interesting to compare these figures with
those of the other sectors employing migrant warkehere the triple system has not yet come
into force. During that same period — from Jan2095 to August 2006 — direct state revenues in
terms of fees collected from employers of migrantkers in agriculture, care giving, restaurants,

hotels, manufacturing and services totaled a "méte5303,286 NIS’

According to information provided by MITL, all thesevenues were transferred to the Ministry of
Finance, including a total of 50,478 NIS dedudtedh the collateral deposited to ensure that
migrant workers leave Israel (according to the pdate, this amount was supposed to be used to

safeguard the rights of migrant workers in Israel).

Despite those huge sums, which could and should hegn used to protect the rights of migrant
construction workers, the authorities chose nailticate appropriate funds for that purpose.
According to the procedures for employment by mavgrccorporations, a Workers' Rights
Commissioner was appointed in MITL, but she seenadk the tools and resources required to
effectively handle significant numbers of workengaaints. For example, the government does
not employ Chinese translators and she cannot caoncate with the complainants sufficiently. In
view of their bad experience with the commissioretuntary organizations avoid directing
workers to her, but only send her complaints filth them. Even if they are aware of her
existence, workers who have not applied to ond@brganizations beforehand, cannot apply to
the commissioner directly in order to file a coniplaor have his matter taken care of, since she
can hardly communicate with workers and offers timenmegular reception hours, whether

personally or over the phone.

Importantly, when activist organizations file comipits with the Immigration Authority, it usually
summons the complainer to receive his testimonyeéler, the commissioner does not summon

such workers, apparently due to shortage of manpame particularly interpreters.

’® |_etter by Ephraim Cohen, Chairperson of the Aliéarkers' Administration at MITL, to MP Zehava Gajon
Chairperson of the Subcommittee on Women TraffigkBeptember 5, 2006.
ET™

Ibid.

38



The Workers' Rights Commissioner represents aatifinction in terms of minimizing the
"binding" features of the new employment arrangeirgnce, as already mentioned, migrant
workers are not allowed to leave their employingpooation during the quarter, unless it was
found by the commissioner that their rights havernbéolated by the corporation. Under these
circumstances, one would expect the state to iratdstist a tiny portion of the huge revenues it

earns by virtue of the new arrangement in makiegchmmissioner effective.
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5. The New Arrangement in the Care Giving Sector

5.1 On the "Formulation" Requirement — a Chronicle of Procrastination

As mentioned above in the Background Section, tesipe High Justice Court's ruling in the
binding issue and despite government pledges todh&ary, the actual implementation of a new
employment method in the care giving sector hasoybegin, and the notorious "binding"
arrangement continues apace. When we initiategrisent research project, we hoped that by the
time this conclusive report is published, we wobddable to assess the implementation of the new
employment system in the care giving sector, witlagbase covering at least a few months. It did
not come to us entirely as a surprise, howevet itiitéal delays in the new arrangement's coming
into effect led to further procrastinations, andha&t time of this writing, the new system has reit y
been formalized. The present deadline is Augug0Qy, but in view of the past chronicle of
procrastination, as well as the faulty state opprations at present, we hardly expect the new

arrangement to be implemented in the care-givitpseat the appointed time.

It is difficult to overlook the fact that these c¢imued delays represent a disrespectful attitude by
the state towards harsh statements by the Supremm @ its capacity as HJC) in its ruling
against the "binding" arrangement. As mentionedrapthe ruling dubbed the arrangement "a
modern form of slavery", and ordered the statddaoriulate a new employment arrangement"
within six months. State authorities found refugehie term "formulate" which appeared in HIC's
operative remedy, and reasoned that creating aajemgline for a future arrangement, which has
yet to be put into effect nearly 18 months followithe ruling, constitutes compliance with the

ruling.

This approach was reflected in the state's reqaesn extension, filed on September 28, 2006 —
only two days before the court's last deadlinghis request, the state asked for an extension to
formulate an arrangement in the manufacturing andces sectors, and also presented
recommendations by and interministerial team omglmy the current employment practices in the
care giving sector. As implied by this request,they formulation of these recommendations,
rather than their actual implementation, is vielsgdhe state as compliance with HIC's ruling. In

fact, however, the "binding" arrangement invaliditg the ruling still stands.

As mentioned in our Introduction, in that same ejuthe state informed the court that it would
begin implementing the new arrangement in the gafieg sector no later than January 1, 2007.

This was followed by a series of delays, so thahewday it is not yet clear when the new
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arrangement would come into effect. In the meantiraee givers who have lost their legal status

due to the old "binding" arrangement are still lgednrested and deported.

5.2 The Nature of the New Arrangement

Not only the postponements in implementing the aesangement make us wonder about
the seriousness of the authorities' intention tbfiid" care givers — the nature of the proposed
arrangement is also far from satisfactory. Below Ixief review of the arrangement's details and
lacunas. As opposed to the construction sectorrendi@ew arrangement has already been in force
for two years and its negative implications carclearly seen, when it comes to the care giving

sector, the arrangement's shortcomings could btophe test only in days to come.

The new employment method in the care giving sastbased on recommendations by an
interministerial team set up following a governmezgolution of August 2005. These were
submitted to the Prime Minister, Minister of Finarand Minister of Industry, Trade and Labor on
September 3, 2006 (although a previous governnesieiution had established a much earlier

deadline — ten months beforehaftl).

In its report, the interministerial team identifiseveral failures in the current employment
practices. It reported that unlike the numerica oa the entry of migrant workers in the other
sectors, care givers have been subject to no yrhConsequently, it is conceivable for several
migrant workers to be brought to Israel in ordeemnsure that one worker will always be available
for a single employer — each time the employeersnseael using a different work permit, and
should she be found inappropriate, she could bigyehsmissed and replaced. The manpower
corporations are not required to find work for trginal, dismissed employee and not even to
select a new worker for her employer out of unerygtbcare giving workers already in Israel —
they are allowed to import a new worker. The higbkierage fees paid abroad actually give them
an incentive tavoidrecruiting new workers in Israel. The inevitaldsult is a significant labor
surplus, such that the number of care givers wheedt in Israel with a work permit is much
higher than the number of permits held by patieiiteording to the report, between 2003 and
2005, some 12,000 new employees entered Isradk Wigi number of permits in the care giving
sector actuallyroppedby 1,000 over that same period. Finally, the repeferred to the difficulty

of ensuring fair pay and working conditions in tiage giving sector.

The team's recommendations show that apart fromytstem finally adopted, two alternative

employment models were considered. The first -ingsgeneral work permits "without appointing

"8 Section 10 of Government Resolution No. 4099, Au@y 2005.
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a central authority that would be responsible fioparting, securing employment for and staying in
contact with them over their employment period"eTham rejected this suggestion, since "we
must make sure that importing alien workers intadsis done by professionals subject to tight
government oversight, so as to prevent workers feataring Israel for purposes other than care
giving, but in order to illegally charge money frahem in return for bringing them to Israel”.
Another reason for rejecting this suggestion whse tieed for a central authority to continually

monitor both worker and patient®.

The second model considered and rejected by thewses employment through corporations,
similarly to the arrangement in the constructioct@e The team rejected this possibility as well,
"in view of the necessity of maintaining a direptoyment relationship between the elderly

patient and his employee, considering the persueatalre of the services renderéd”.

The model finally selected by the team is employntierough "private offices licensed to import,
broker and provide services for alien workers".sTimodel was adopted in a government resolution
of September 2008,whose details were made public in May 2007, withjprocedure titled

Private Offices Procedure for Importing, Brokerangd Providing Services for Alien Workers in

the Care Giving Sectdf.

What follows is a brief review of this procedunestevant details. According to the procedure,
migrant care givers would be imported and empldheough "private offices". Unlike the
construction sector, where the manpower corporatéwa considered employers, it is the patient —
rather than the office — which is construed asett@usive employer. The office is supposed to
oversee working and housing conditions, employegplepee compatibility and pay, but unlike the
current arrangement in the construction sectas,nbt held directly responsible for these. Ithe t

employer who's responsible for everything, inclgdoaying the worker's wages.

Operating such a private office would require gawneent license, conditioned on its being an
Israeli firm whose only purposes are importing,Kaming and providing services for migrant care

giving workers. To prevent cartelization, no a#ikd or coordinated offices would be licensed.

According to the procedure, employers would bevetid to employ care givers only if both parties

have been registered by the office, and only # thgistration has been reported to MITL. A single

;9 Recommendations of the Interministerial Team feviBwing the Care giving Sector, Sept. 3, 2008, p.
0 .

Ibid.

8 Government Resolution No. 448, September 12, 2006.

8 For the complete procedure, see the MITL website a
http://www.tamas.gov.il/NR/rdonlyres/5A4C03E7-08@C77-B45F-FO8E59EQ759DAD0 71w o7miy/doc
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office would not be allowed to registerorethan 3,000 employees and 3,000 employers, and

would lose its license had it registetedsthan 200 of each.

Furthermore, an office matching an employer witleanployee should furnish both with
"placement letters”. The employee would be requioedork only for the employer for which she
had received the placement letter. She would logvelll to change offices, while those would not
be allowed to prevent workers from changing eitmaployers or offices. The office would also be

required to offer a selection of new placementsfoployees who lost their previous jobs.

The procedure requires the private offices to egnpldeast one responsible social worker with at
least three years of professional experience, '\wlable to diagnose the care giving employers'
needs, select an appropriate migrant worker fanfftammunicate with both the worker and the
employee for diagnostic purposes and in ordergolve employment issues over the employment
period, and to supervise the other social workeigleyed by the office". Moreover, the office
would be required to see to it that a social worksits the employer's home within 20 days
following initial employment "in order to assess hieeds and the worker's ability to meet them"

and to ensure such visits at least once every thosghs.

The care giver's work permit, attached to her pagswould include neither her employer's nor her
office's name. However, each employee would beetssumagnetic card with biometric details,
other identifying details and employer details.tRarmore, the office which imported the
employee to Israel in the first place would be regfito provide her with work for at least one
year; should it fail to do so, the collateral daefeabas a condition for obtaining its license wolid

seized.

The procedure further determines that no workés e excluded from its registry of actual
employees unless by her own request, in order todbeded in the registry of workers not
employed by a licensed office (see below), or todugstered in another office. Another
unregistering option opens up a year after reppthb office that the employee is no longer
employed, and has not registered in another offida the unemployed registry, has not left Israel
or passed away; but only in condition that MITL Inaade sure that the employee indeed is not
employed by her last registered employer and came@icated. As explained below, continued
registration of an employee by an office which doeesactually employ her detracts from its

ability to import new workers.

43



In order to deal with the aforementioned care gj\uabor surplus resulting in many of them losing
their legal status, the procedure includes rulesisbmploying migrant workers already in Israel
and importing new ones. It envisions a registrymémployed migrant workers that could be used
by the private offices to select and employ. Thecpdure states that should the ratio of such
unemployed workers reach 1% of the total numbenigfant care givers in Israel, "the skies

would be closed" and no new workers could be ingabuintil this ratio falls under 0.5%.

At times when new workers could be imported, thiy offices allowed to benefit from this option
would be those legally employing at least 98% efrthegistered employees. This also sheds light
on the rationale behind the aforementioned ruleibdeoiding the exclusion of unemployed
workers for a period of one year. Each year, wheamyis are to be renewed, new employees could
be imported by the offices only after meeting thiéofving three criteria: a high rate of registered
and actually employed workers; a high rate of tegéxl employers entitled to a special services
package from the National Insurance Institiite, (severely handicapped patients); and general
evaluation by the Head of the Alien Workers' UnilVATL.

5.3 The New Arrangement's Shortcomings

As in the construction sector, it seems that wétlard to the care giving sector, the state has
failed to appreciate the conceptual transformatimuired of it following the ruling against the
"binding" arrangement. Although the new arrangeniiite care giving sector makes it easier for
migrant workers to change employers, it still doesmeet the condition determined by HJC for
the legality of any migrant worker employment agement — that it has to be such so as "to
prevent linking the act of resignation with any &&m whatsoever, including loss of legal status in

Israel". This basic condition is not met by the ravangement.

As already mentioned, the legality of a worker&gysh Israel is conditioned on possession of a
"placement letter" by an office, and on her acemployment by the patient mentioned in that
letter. Any worker who fails to meet these condis@utomatically becomes illegal, liable to arrest
and deportation. Although the procedure statestkieatisa attached to the worker's passport would
not mention either the employer or the office's aabut only the words "care giving sector", this

is nothing more than a false pretence meant taigisghe offensiveness of actually naming an
employer or a manpower company in one's passploet Ministry of the Interior's and MITL's
databases would still show the name of the migremker's employer, working for whom is a

condition for the legality of her status. The o8& passport registration would be replaced by the
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"placement letter" and the information on the maignzard envisioned by the procedure, where the

worker's biometric details would appear right nteexther employer's details.

The procedure is wary about providing for the rextmn of residence permit or arrest and
deportation acts, but its provisions nevertheleakanit clear that residence permit in Israel is
conditioned on employment by a specific employéiisTs shown most clearly in Section 7(14):
"any worker found employed by a patient with a géfor care giving, but has not been sent to
this employer by the office, will not be deported)ess she continued her employment by the said
employer, or failed to register at the office og tlegistry (as the case may be) within thirty days
after having been given a written notice to sétderegistry at the office. Had 30 days gone by
without the worker's having settled her employnstatus, she will be required to leave Israel;
should she fail to do so, her right to the monegyodéed as collateral on her behalf shall be
incrementally invalidated". The procedure doesaxgticitly state the fate of workers found
employed byunauthorized employers, but clearly, they too wouwddiable to lose their residence

permit and be deported (and perhaps without theeafentioned thirty days of grace).

The procedure also fails to deal with further irogtions of the "binding" arrangement, which are
already clearly evident. For example, we often agsthe phenomenon that care givers working
under the present arrangement are placed with grenglovho are not yet authorized to employ
them, or placed temporarily with employers in orttereplace other migrant workers for short
periods of time without being issued a work perfmitthe temporary employer. Consequently,
such care givers are considered to have violaeddhditions of their visas and become illegal
aliens. Even according to the new arrangement,itgespt being allowed to do so, it is far from
clear what exactly should prevent offices from seg@mployees to unauthorized employers,
since the employees have no power to resist, aiychmizbe even aware of the illegality of their
situation. In an employment system where the woskiéfiers no potential sanctions, this breach
may not have been so critical. But under the nestesy, with its continued linkage of employer

identity and the residence permit, it threatenseteerely violate workers' rights.

As already mentioned, the interministerial tearectgd the option of issuing general care giving
work permits, since "we must make sure that impgrtlien workers into Israel is done by

professionals subject to tight government oversighitas to prevent workers from entering Israel
for purposes other than care giving, but in ordalieégally charge money from them in return for

bringing them to Israel”, and because of "the rfeed central authority to continually monitor
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both worker and patient It is difficult, however, to accept those reasassustifications for the
need to link leaving one's employer with the sewamction of losing legal status. It is difficudt t
believe the candor of the claim that protectinggh®loyees, in terms of commissions charged
from them, and supervising employees and employegsiire revoking the residence permit of an
employee found to be working for anyone but hersteged employer. Above all, it is hard to see
why those two lofty objectives cannot be achievedugh an arrangement which includes a
registration system similar to the one envisiongdhie procedure, but does not apply any sanction
against a worker employed by anyone other thametgstered employer, and imposes sanctions
against offices whicknowinglyregister false information about the employersiidy, or against
patients who employ unregistered workers. If theppse of the registration system is indeed to
protect workers' rights, as asserted by the repartind it impossible to understand why it should
be necessary to revoke the visa, arrest and dapastker employed not by her registered

employer.

Another "binding" aspect can be found in referetacerorkers employed by the severely
handicapped. According to the procedure, anyondaag by such a patient would not be
allowed to leave her employer in the first threenths of her employment unless the Workers'
Rights Commissioner found that the employer hathtéol the employee's rights or that the office

had not informed the employee about her employeigue condition.

Clearly, the purpose of this provision is to protthe severely handicapped, but nevertheless, we
hold that conditioning the residence permit of eeaver on continued employment agy

employer, even a severely handicapped one, is aptatdle. Just as it would be inconceivable for
authorities to restrict the right of dsraeli care giver to resign her work for a severely heaylped
person and punish her severely, to the extentmfidg her very freedom, so as to protect the
patient, we refuse to accept the audaciousnestvaovin literally "binding” migrant care givers to
severely handicapped patients. It seems that $réfspect, as well, the authorities failed to
acknowledge HJC's clear message, in specific nre¢erto the care giving sector, when it ruled that
even the possibility that patients will be hurt daebandonment by their care givers cannot justify

linkage between such abandonment and loss of stafals.

Our position is that the difficulty of perseveringre giving for severely handicapped patients

should be resolved by offeririgcentivego the employees, rather than by "binding" thenhevé

# Recommendations of the Interministerial Team feviBwing the Care giving Sector, Sept. 3, 2008, p.
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higher wages still do not resolve the difficultiyetauthorities must accept the fact that the piitien

handicapped to a degree which justifies the empémtrof two care givers in shifts.

Apart from retaining the "binding" features of thle arrangement, many of its other provisions fail
to remedy the various failures which can alreadgd®En in the employment of migrant care givers,
and result in severe violation of their rights. Esample, despite the oversight required of the
offices, unlike the liability enforced on the corptions in the construction sector, the care giving
offices are not required to actually pay salarhéothan to workers who have not been employed

over their first year in Israel or during part tf i

As explained above, the interministerial team widekieloped the recommendations envisioning
the new arrangement had rejected an arrangemeitdrsiothat which prevails in the construction
sector "in view of the necessity of maintainingict employment relationship between the
elderly patient and his employee, considering #rsgnal nature of the services rendered.”
However, we fail to understand why this personalireaof care giving should lead so
automatically to the conclusion that the officerblieved of its duty t@nsure(rather than oversee)

payment.

Holding the office liable for paying the workerdéases where her direct employer has failed to do
so may be even more critical in the care givingntimethe construction sector. The average pay of
migrant care giving workers is about 1,000 NIS {ex@d $250]Jower than the minimum wage, even
before taking into account the fact that they anpleyed around the clock and receive no extra
money for overtime. Considering the low state aloges to patients in need of care, many of the
employers in this sector are completely unableatpmpinimum wage as required by law. In many
cases, there is no point in starting legal actamyenst them: even if the court requires them {o pa
their worker, they would be unable to comply. Untlterse circumstances, only holding the offices
liable for payment — as they are have the "deepekqgi” in the employment triangle envisioned in
the report — would ensure legal payment of wagepuaported by new employment system.
Moreover, it is difficult to see how the "personalture of the services" justify relieving the offic
from liability for wages not paid by employers, iliel the construction sector where the

corporations are held responsible.

The private offices' lack of liability for workensayment is reinforced by the difficulty of giving
them the supervisory authority. First, in a seethere private employers do not issue pay slips, a

problem which could easily be solved by holding dffices responsible for payment, any
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assumption that the offices would supervise payroétiteir own accord is a fiction. More
importantly, however, in view of the nature of ttee giving sector, it would seem that the offices

have adisincentiveto ensure payment.

As already mentioned, since migrant care givetsrizel far outnumber their authorized employer,
care givers would agree to waive some of theirtsgimd work under substandard conditions, so

long as they are still employed in Israel and dbloge their visa, while their employers can easily
avoid providing them with minimal conditions andhstantly threaten to replace them with others,

in such a saturated labor market.

Beyond that obvious result, however, the natuthefcare giving sector also affects the offices'
willingness to truly monitor workers' rights. Evetithout labor surplus, we fear that the private
offices, operating for a profit, will not properbywersee the employers, who are their own clients.
This fear is naturally greater under conditionsatbr surplus. Where there is no shortage of
migrant workers willing to work under any condit&rand where authorized employers are rare,
there would indeed be competition among the offiaessought by the procedure, but this would
not be competition for labor, but rather for em@ms; While a caregiver employed by an office
which fails to properly monitor her working conditis will hesitate to leave and move to another
office (risking not finding a new employer), an doyer dissatisfied with the oversight on the
payment he offers could easily move to anothergnil@nient” office. This competition for
employers might result in "race to the bottom", vetire the more lenient the oversight, the more
attractive the office becomes to employers. Undemiresent conditions of labor surplus, we

therefore believe it is improper to impose the eigdrt duty on the private offices.

Just like in the construction sector, we beliewa the new arrangement in the care giving sector
also does not resolve the issue of high brokeragg ppaid by migrant workers prior to arriving in
Israel. The lip service rendered by the intermerisd team concerning the need to tackle this
problem and the oversight arrangements it numefatdlat purpose (most importantly, the
existence of a Workers' Rights Commissioner at MIdi. online system connecting the private
offices with MITL and duty of disclosure on sevengdtters) cannot be viewed as serious attempts
to deal with that ugly phenomenon. If any proofiégxessary, our abovementioned construction

sector figures show that in reality, the brokerBeges only increased under the new arrangement.

The new arrangement suggested for the care gieic@ss like the one already implemented in the

construction sector, clearly shows that authoritigsect the private offices to charge illegal
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commissions. The procedure suggested by the imeteiial committee on care giving clearly
implies that they view limiting the number of petsio import new workers a severe sanction. As
already mentioned, the offices are to be evalusteas to determine their relative order of priority
in importing new employees. How can the authoritiese to combat the illegal commissions
when allowing the offices to import new workerwviswed as an incentive for proper
management? How can this be construed otherwiseathassumption by the formulators of the

new arrangement that it alone is far from suffitienput an end to the unfortunate state of affairs

In the section on the new arrangement in the cocisbn sector, we explained how the calculation
of the permit fees and annual charge requiredetdrporations might give them an incentive to
force their own employees out of Israel. In thegeaure suggested for the care giving sector there
are other provisions which give a similar incentivehe private offices. As already explained, one
of the criterions for determining the offices' detinent to import new workers (and reap a nice
commission) is the rate of its actually employedkeos (an office where more than 2% of its
registered workers are not actually employed wowldbe permitted to import new ones). We also
referred to the fact that even when an office repitrat a worker has stopped working under its
auspices, that worker will not be unregisteredafarhole year, unless she has left Israel, passed
away, registered in another office or registeredremmployed. This means that the office has a
clear interest in forcing unemployed workers oulspéel in order to reduce the number of its
registered but not actually employed workers. Asaghpreviously in regard to the construction
sector, such and other incentives for forcing migrorkers out of Israel has a tendency to lead to

dishonest and even violent behavior by employers.

Another important concern is the effectivenessefdaversight mechanisms envisioned by the
procedure for the care giving sector, in view & ttocumented failure of similar mechanisms in
the construction sector. As seen in that regasiWorkers' Rights Commissioner (WRC) at MITL
is simply incapable of handling the burden, aackk the necessary manpower, is unable to
proactively monitor violations of workers' rightanploys no translation services, and is neither
accessible to individual workers nor attentive eémgplaints by advocacy organizations, to the point
that the latter do not even bother contacting ynaore. The procedure's provisions do not make it
clear whether MITL really intends to provide WRChveven more work in the care giving sector,
or whether a dedicated commissioner is to be apgabiEither way, without any willingness to
provide appropriate funds for this institute anckené truly accessible to migrant workers, nothing

is to be expected of it in terms of the new arrameyat.
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More funds will also be required to make the regisf unemployed migrant workers accessible to
the workers themselves. Access to this registeyiical to a worker's ability to leave her employe
and find a new one, especially in the labor sataraare giving sector. In view of the difficulties
some migrants will face in accessing the regisinfime, we believe MITL should devote staff for
that purpose in various branches in Israel, toiveamigrant workers on regular hours and register

them as unemployed should they wish to do so.

In addition, the procedure is unclear as to thestijoie which workers would be allowed to register
as unemployed once the new arrangement takes.dffectinclear whether only a care giver who
has been dismissed or resigned after or just béfierentroduction of the new arrangement would
be entitled to it, whether anyone entering Israiéh & work permit could do so, or whether interim
provisions will apply to such registration. As wavie already shown, the presence of so many
migrant care givers who entered Israel legally whd now have no work permit is a direct result
of the policy of allowing unrestricted entry of mégt care giving workers into Israel. Many of
these workers are unemployed due to this omissigdhdauthorities, and have consequently
become illegal aliens after having spent a forfuseto get here. The State or Israel is respoasibl
for their fate. We therefore believe that any migraorker who's arrived in Israel with a permit to
work as a care giver and who has stayed in Isaade$s than the maximum period allowed (63
months) should be allowed to register as unemploygghrdless of her duration of illegal

residence or the sector in which she works today.

Importantly, in view of the gap between the numiifesiuthorized employers and the number of
migrant workers, we must assume that even aftéstrajon, many of these care givers would
remain unemployed. We therefore suggest that dreceegistry has been open for a certain period,
all workers who have yet to complete their 63-masitty and have not yet found an employer
should be issued a work permit that would allowrthie work in any sector and for any employer
over the remainder of their permitted stay. lhis state that's responsible for the labor surplus i
the care giving sector, and it the state alonedaatand should remedy it. Deporting all the
"excess" care givers who relied on their visa aaid p fortune in illegal commissions is not the

appropriate solution.

According to the procedure, training newly importearkers will take place in their countries of
origin, and allowing them into Israel will be camgient on the office's presenting a formal
authorization to that effect by a state authorityhie country of origin. Our experience in handling
complaints by migrant care givers shows, howevet, all too often, the "training" they've

received abroad is a sham, designed to extortiadditpayments out of them. This provision
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requiring training overseas thus violates bothritets of migrant workers and the interests ofrthei
patients. Accordingly, we believe that the officesst be required to train migrant workers in

Israel, at the expense of the state, the officéh@employer in question.

A final difficulty that is expected to arise immatkly once the new arrangement takes effect has to
do with provisions designed to ensure workers'tsgbBne of the conditions for licensing a private
office is depositing collateral of 500,000 NIS, ide®d to ensure that it meets its obligations & th
workers. However, the law states that such cobisrto be charged according to regulations by
the Minister of Finance with the approval of theliganentary Labor, Welfare and Health
Committee®® The procedure itself states that prior to suchulaipn, no collateral is to be
charged? and the state has even recently informed the Swpf@ourt as much in its response to
an appeal by manpower companies in the care gagotpr against parts of the new arrangerffent.
Even when it comes to the provision requiring tffeces to pay the workers' wages over the first
year of their stay even if unemployed, the law pexmhelaying its application until new regulations
are in forcé’ and in this matter as well, the state undertaoktsireply to the aforementioned

appeal, not to enforce this provision pending tbe negulations.

We believe that requiring the offices to pay thgmaint workers' wages over the first year, even if
unemployed, is aine qua nonOne of the most unfortunate phenomena of todaigsant labor
market is the so-called "flying visa". These arsesawhere manpower companies import care
givers, ostensibly to work for an authorized emplgwlthough no one has any real intention of
employing them, just in order to charge their brage fees. Immediately after landing in Israel,
these migrant care givers become unemployed arbuiita residence permit. Requiring the
offices to pay wages for the first year would umtdéithe incentive of importing care givers with

no intention to employ them. The collateral shcehdure the enforcement of this requirement.

Our experience shows that the time it takes for regulations regarding the employment of
migrant workers to be formulated can be very Idfg. example, today, two years after the
corporate arrangement came into effect in the coctsvn sector, the collateral deposited by
migrant workers has yet to be formally regulatelge parliamentary Labor, Welfare and Health

Committee received a proposal in this matter ino@et 2006, but have yet to approve it. We fear

8 Section 65(a)(2) of the Labor Service Act, 1959.

# Section 14(c) of the Procedure of Private Offiimedmporting, Brokering and Providing Services fdien
Workers in the Care giving Sector.

% State Response of June 10, 2007 to HJC 495Aki@z, National Association of Manpower Companies f
Alien Workers' Employment Brokerage vs. MITL etal.appeal submitted on June 5, 2007.

8Section 65(c) of the Labor Service Act, 1959.
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that the regulation of those two matters would ti#gy on, and that in the meantime, private
offices will not hesitate to take advantage ofltherative opportunity of importing migrant care

givers without any true intention of employing thefor the purpose of charging illegal brokerage
fees.
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6. Summary and Conclusions

Our main conclusion is that the "binding" arrangatireled out by the Supreme Court did not
perish with the adoption of the new employmentrageament. This can be seen both when
analyzing the basic principles of the corporatarmgement, and in the light of its actual
implementation. This is also true for the principtd the new arrangement formulated for the care
giving sector. As shown above, there is still diletkage between the employer's identity and the
employee's residence and work permits. Realiziaghttsic right of leaving one's employer still
entails the sanction of losing those permits. Tleetmanism allowing for changing corporations or
actual employers in the construction sector, ongirey private offices or direct employers in the
care giving sector, is nothing but a more "soptedéd" version of the old "procedure of changing
employers”. Remember that the Supreme Court hed tbht this procedure does nothing to
remedy the violations of migrant workers' righteenent in the "binding" arrangement, because it
still relies on the basic assumption that the eggatelongsto the employer, and that leaving the
latter, not according to the procedure's provisicasries the sanction of losing legal status in

Israel. This is just as true for the new procedures

As shown here, not only are the provisions of tbe arrangement in the construction sector
"binding" in principle, but their actual applicatioften causes migrant workers to lose their visa
and freedom, and finally to be deported, whethertduresignation "against regulations" or to

wrongful conduct by their employer.

While the new system seemingly led to a certam insthe wages of migrant construction workers,
and certainly made their employment more costlgugh a variety of fees, those who actually bear
the additional costs are the workers themselves,avl now required to pay significantly higher
brokerage fees. Apart for the figures shown abthis,is also attested to by the fact that despite t
additional costs and the higher average wages gifami workers, employers still prefer them over
Israeli workers, and are even willing to go to ¢onrorder to protect their permits for importing

even a few new workers.

Despite the oversight mechanisms it includes, t#ve system has failed to put an end to the
unfortunate practices of exploitation and violatadfrworkers' rights. For example, despite the
probable rise in wages, the average actual wagentfirant construction worker is still no higher
than 85% of the minimum wage in Israel, a requineimehich legally applies also to migrant

workers.

In view of the above, we recommend applying thofeing principles in every future employment

arrangement.
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Abolishing the Binding to the Employers and Manpowe Corporations

We have shown how the new arrangements in thercmtistn and care giving sectors failed to
"unbind" migrant workers. They make it easier feerh to change employers or manpower
corporations, they may reduce the number of workesiag their legal status as a result of the
arrangement, but thedo notabolish the linkage between working for a parac@dmployer and
keeping one's residence permit. It must thereferenacted that a migrant worker entering Israel

could work only in a certain sector, but apart frihvat he or she must be subject to no restrictions.

In order to protect the rights of migrant workeas,employer and employee registry must be
compiled, but that this registmust notbe linked to residence and work permits. Employers
without an employment permit or those employingiaregistered worker may be penalized, and
migrant workers found working not for their registé employer must be made to realize that they
must find an employer with a permit or registeeawployees for this employer or the other, but a
worker's work permit must not be revoked under stidumstances. We believe that this is the
only way of putting an end to the absolute depecé& workers on their employers and to
significantly reduce the multiple opportunities apge employers to exploit and violate the rights of

migrant workers.

We also recommend that the residence permit ofanigrworkers be issued in advance for the
maximal period allowed by the state, such that ysileyment or any violation of the permit

conditions would not automatically lead to its reation.

Preferring Migrant W orkers Already Residing in Israel Rather than Depoting Them

Due to the high commissions paid by migrant workesfore arriving in Israel, brokers and
employers prefer importing new workers to employtimgse who are already here. This "revolving
door effect" has led, for example, to a severerlabegplus in the care giving sector. The result is
that unemployed migrant workers have a hard timeifig new employers, and are forced to leave

Israel long before the expiration of the maximalygperiod.

The new arrangement attempt to create incentivesnploying resident workers, but are far from
sufficient. The state must allow importing new wenk only after all resident workers who've
stayed here for less than the maximal period heaed work. In cases of labor surplus, as in the
care giving sector, authorities must allow resideotkers to work irother sectorgor the

remainder of their legal stay.
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Excluding the Manpower Corporations

Our extensive experience with helping migrant woskand dealing with manpower corporations
has taught us that the latter should no longeilbe@d to meddle in the affairs of the former.
Should the State of Israel wish to continue relyangcheap labor for important sectors in its
economy, it should become fully involved, rathaarthet pure business interests manage the

migrant labor market and dictate the workers' fate.

The State of Israel knowingly chose to let in tehthousands of migrant workers in order to
provide labor to undermanned sectors. It may bedtaducting their affairs directly would entail
considerable costs, but the authorities simply avaake up their minds: are they interested in
giving up on cheap labor, or are they willing tkeaver the role hitherto played by the notorious

manpower corporations.

As explained here, it is doubtful whether the mamgrocorporations are at all interested in
protecting the rights of their migrant workers, tiadarly in situations of competition over
employers. Moreover, a significant portion of theeivenues derives from (mostly illegally inflated)
commissions charged from migrant workers priohtrtarrival here. The State of Israel does
nothing to enforce the ban on such commissionsjtasaems that the only way of putting a stop to

them is to nationalize the operations of importmigrant workers and placing them in Israel.

Reinforcing the Workers' Rights Commissioner

We have pointed to the problematic nature, to tuildly, of the WRC mechanism. In its present
form, it can hardly do anything to protect migramtrkers' rights. There is urgent need for a
properly funded mechanism, with appropriate hunesources and translation services. Authorities
must also actively inform the workers of the exisi of such a service and how to contact it, and

clear and regular opening hours, including overmthene.

Selecting Countries of Origin

The State of Israel is certainly aware of the fhat the brokerage fees charged in certain cogntrie
are significantly higher than in other, and alsahaf fact that in certain countries, the worker
"export" market is infected with government coriapt It must therefore avoid importing workers

from those countries so long as this unfortundteaon does not change radically.

Moreover, we believe that the State of Israel sthawdrk diligently towards signing bilateral
agreements with countries from which it is integdsio continue importing migrant workers. These
agreements must refer, among other things, tordipes of recruiting workers abroad, and to
stipulate that such recruitment will only be dohetigh the International Organization for

Migration (IOM), rather than through private or gomment entities. We believe that after having
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signed such agreements with several countriegllsrast resolve to import migrant workers only

from these countries.

Finally, we believe that migrant workers shouldwonly from countries with an official
representation in Israel. Migrant workers from otbeuntries are even more vulnerable than others
to exploitation, as they have no one to turn tonvasked to submit identifying papers or travel

documents, or require other services from theintaes of origin.

Involving the Israel Money Laundering Prohibition Authority (IMPA)

For some odd reason, the brokerage fees chargeddre perceived as some sort of ineluctable
natural disaster. The state is clearly aware ttwatiorokers (if not all) charge these fees illegall
and as we've seen, has even made a statement éfféltain a legal procedure. Still, it does
nothing. In some of the cases where workers comalaout inflated commissions, the authorities
act on it, but as far as we know, nothing is domagtively to detect such cases as they occur, so
that most cases are not dealt with at all. We belibat so long as manpower companies are
involved in the business of importing migrant waske Israel, and so long as these workers are
recruited not on the basis of bilateral agreentéet)MPA must be involved, and act proactively to

identify manpower companies which charge illegaiijated brokerage fees.

Using Arrest and Deportation as Last Resorts

Out key recommendation is to abolish the linkagevben violation of visa conditions and its
revocation, so that employer identity would becaompletely irrelevant as far as the Immigration
Authority are concerned, as also implied by ther8ume Court ruling against the "binding”
arrangement. Nevertheless, so long as such impliogage exists, the use of arrest as deportation

as primary and almost exclusive sanctions musabieally reevaluated.

The Ministry of the Interior, in charge of issuiagest warrants against illegal aliens seems
completely indifferent to the migrant workers' righ freedom, and does not treat it with the proper
respect. Arresting migrant workers is consideredfittst legal step against them, and the ministry
views jails as legitimate passageway between erepdoyvhen a worker is caught working for

other than his registered employer.

So long as the State of Israel requires workersgdister with and work for the same employers as
a condition for the validity of their residence ipét; a more gradual and prolonged process of
warnings and fines must be used in cases of vimlaif permit conditions. Under no circumstances
should the arrest and deportation sanctions beag@dst those who can regain their status by
working for another employer, and they must be usdy as a last resorgainst those who've

resided in Israel for longer than the maximal lqggiiod.
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